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Gustavo Escamilla

1315 Highland Avenue
Glendale, California 91202
(818) 355-0062
gescamilla@ymail.com
Petitioner in Pro Se

In re:

GUSTAVO ESCAMILLA, an
individual

Petitioner,
V.

UNITED STATES OF AMERICA;
UNITED STATES DEPARTMENT
OF JUSTICE; and OTIS D.
WRIGHT, 11, in his official
capacity as a United States

District Judge,

Respondents.

Filed 08/21/26

%,

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

NOTICE OF FILING OF
EXHIBITS A THROUGH AA IN
SUPPORT OF EMERGENCY
PETITION FOR ENFORCEMENT
OF RIGHTS UNDER THE CRIME
VICTIMS' RIGHT ACT, 18 U.S.C.
§ 3771, AND FOR RELIEF UNDER
THE MANDATORY VICTIMS'
RESTITUTION ACT, 18 U.S.C.

§ 3664(d)(5)

[18 U.S.C. § 3771(d)(3) —
TO BE DECIDED FORTHWITH]
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TO THE HONORABLE COURT AND THE CLERK OF COURT:

PLEASE TAKE NOTICE that Petitioner Gustavo Escamilla, a federally
identified crime victim appearing pro se, hereby files the attached Exhibits A
through Z in support of his Victims' Emergency Petition for Enforcement of the
Crime Victims' Rights Act, 18 U.S.C. § 3771, and for Relief Under the Mandatory
Victims Restitution Act, 18 U.S.C. § 3664(d)(5).

Exhibits A through U were previously filed as legible copies on May 20,
2026 (Dkt. 9) in the above-captioned matter and are incorporated herein by
reference. Exhibits W through Z are filed herewith. The exhibits are identified in

the index set forth below.
INDEX OF EXHIBITS

Exhibit A. Lead exhibit in support of Petitioner's crime-victim status.
Exhibit B. DHS Special Agent Gibson correspondence regarding the

counterfeit-software investigation (No. 2:17-cv-07748).

Exhibit C. DHS Special Agent Gibson email (“we would be happy to take
a second look if that decision is reversed”) (No. 2:17-cv-(07748).

Exhibit D. Order of Chief Judge Marcia S. Krieger, Greenway Nutrients,
Inc. v. Blackburn, No. 1:13-cv-01088 (D. Colo., DE-129, Mar. 31,
2015).

Exhibit E. Declaration of AUSA Grace Y. Park, Exh. 4 (No. 2:17-cv-
07748, Dkt. 9-2, Jan. 29, 2018).
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Exhibit F. USAO-CDCA filing republishing the fabricated August 17,
2015, narrative (No. 2:17-¢cv-07748, Dkt. 9).

Exhibit G. USAO-CDCA filing republishing the fabricated August 17,
2015, narrative (No. 2:17-cv-07748, Dkt. 11).

Exhibit 1.  Petitioner's Rule 60(d)3) Motion setting out the five

documented acts of misconduct.

Exhibit J. USAO-CDCA Opposition to Rule 60(d)(3) Motion (No. 2:17-
cv-07748, Dkt. 23, Oct. 25, 2021).

Exhibit K. Petitioner's Reply in support of Rule 60(d)(3) Motion (No. 2:17-
cv-07748, Nov. 1, 2021).

Exhibit L. Rule 60(d)(3) Motion (attorney-appearance reference).

Exhibit M. Order of the Court (No. 2:17-cv-07748, Apr. 4, 2018).

Exhibit N. Order of the Court (Apr. 2, 2021).

Exhibit O. Petitioner's April 24, 2020 notice to DHS Special Agent Gibson

invoking protection,

Exhibit P. Notification to First AUSA Essayli and the House Judiciary

Committee.
Exhibit Q. Victim-services portal correspondence.
Exhibit R. Contextual exhibit.
Exhibit S. “Review” correspondence.
Exhibit T. Complaint-procedures correspondence.
Exhibit U. Final contextual exhibit.

Exhibit W. USPS Priority Mail service receipts — service on the U.S,
Attorney's Office and the Attorney General (June 24, 2026).
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Exhibit X. Professional process server proof of service — U.S. Attorney's

Office (May 18, 2026).
Exhibit Y. Documentation of Group America Ties (Redacted).
Exhibit Z. Petitioner's memorialization letter to Acting Civil Chief AUSA

Daniel A. Beck (August 2026).

Exhibit AA.Government's August 5, 2026, filing (United States .
McCormick, No. 2:20-CR-00346, Doc. 864), with the government's

references to Petitioner and his claims highlighted.

Dated: August 19, 2026

Respectfully submitted,

GUSTAVO ESCAMILLA
1315 Highland Avenue
Glendale, California 91202
(818) 355-0062
gescamilla@ymail.com
Petitioner in Pro Se

F:95




Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 5 of 184 Page ID #:96

Exhibit A



Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26  Page 6 of 184 Page ID #:97

SI20026, 6:532 AM Yahoo Mail - Bea's Hive conspiracy

Bea's Hive conspiracy

Iyom: Suarez, Carlos (cartos.svarez@ice.dhs.gov)
To:  zescamilla@ymail com

Date:  Thursday, February 26, 2015 at 08:50 AM PST

Mr. Escamilla,

[ was given your information by representatives with Adobe Systems and the Microsoft Corporation. I it all possible,
[ would like (o conduct an interview with you cither on 3/2/2015 or 3/3/2015, concerning the information you .
included in an email sent on October 5, 2014, to Michael A. Sink al his email address, MSink@perkinscoie.com. We :
have a criminal investigation open out of the Kansas City Office and [ will only be in town on the days [ noled above.

I attempted to leave you a message on the phone tisted on the email (818-355-0062), but when | tried it today, il
seems (o be disconnected. My contact informalion is listed below, Please reach out to me at your earliest

convenience so we can set a time and dale,

Thanks,

Carlos Suarcz

Special Agent

Homeland Security Invesiigations
HS1 Kansas City

Office (816} 802-8586

Cell (816) 914-4959

E-mail: Carlos Suarce@ dhs.gov

about:blank 11
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520426, T:08 AM Yahoo Mail - RE: Ongoing and illegal Amazon.com sales of Greenway Nuirients® products

RE: Ongoing and illegal Amazon.com sales of Greenway Nutrients® products

From: Gibson, Shawn S (shawn.s.gibson@ice.dhs.gov)
Tor  gescamilla@ymuail com: shawn.gibson@ dhs.gov: carlos suarcz@dhs, gov

Date:  Friday, October 28, 2056 at 06:38 AM PDT

Mr. Escamilla,

We have researched your claims and consulted with the United States Attorney’s Office, Western District of Missourt
and while we sympathize with your situation, we have been advised that on August 17, 2015 a District Court found in
favor of Selakovic against Greenway Nutrients in regards to the assertion of the Greenway trademark. While we
understand that you may disagree with this judgement, our agency is bound by decision of the court and therefor are
restricted on what we can do in regards to your claims that they continue to sefl your products illegally. My suggestion
is to seek legal alternatives such as an appeal of the decisicn and if you should receive an affirmative decision we can
revisit our involvement against the distribution of the Greenway products. Regardless, we continue to investigate the
alleged criminal activities in regards to his alleged distribution of counterfeit software. Please let me know i you have
any guestions.

Shawn Gibson | Operations Manager

DHS - ICE | Homeland Security Investigations-Domestic Operations
500 12th Street SW, 6th Floor MS-5108 (6161) | Washingten D.C. 20536
email-shawn.gibson@dhs.gov

With honer and integrity, we will safeguard the American people, our homeland, and our values,

UNCLASSIFIED // LAW ENFORCEMENT SENSITIVE //OFFICIAL USE ONLY

From: Gustavo Escamilla [mailto:gescamilla@ymail.com]

Sent: Wednesday, October 12, 2016 5:56 PM

To: shawn.gibson@dhs.gov,; Carlos Suarez

Subject: Ongeing and illegal Amazon.com sales of Greenway Nutrients® products

Dear Mr. Gibson and Suarez,

| hope that you are both in good sprifis and going well. David Selakovic and Steve Blackburn are still itegally selling my
companies US Trademark protected products via Amazon.com and Anthony Kornrumpf' company named
Lookoutdeals.com.

Below is an advertisement of Lookoutdeals.com' ongoing and illegal sales of my companies products through

Amazon.com.

ahout:blank 172
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5020026, T:08 AM Yahoo Mail - RE: Ongoing and illegal Amazon.com sales of Greenway Nutrients® products

https://www.amazon.com/gp/avw/d/BO06BWCIMM/ref=mp_s_a_1_77le=UTF8&qid=14763083814sr=8-
7&pi=AC _SX236_5Y340_QLB5&keywords=Greenway+Nutrients&dpPl=18dp|D=413XunG T84 &ref=plSrch

Mr. Kornrumpf was also sued by Adobe Systems for the ongoing and illegal sales of Adabe Systems products as well.
hitp://cdn.cag.uscourts.gov/datastore/memoranda/2014/06/02/12-16616.pdf
I thought that this information would be helpful as it pertains the statute of limitations,

It appears as if all of these gentlemen continue to have zero respect, and or fear of of the law , as well as from any type
of federal law enforcement criminal action for all of their ongoing and highly illegat business conduct.

Thank you.
Sincerely,

Gus Escamilla

President

Greenway Nutrients®

135 East Olive Ave, #4103
Burbank, CA. 91503

(818) 355-0062 Direct

about:blank 22
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On Mon, 11/21/18, Gibson, Shawn S
<Shawn.5.Gibson@ice.dhs.gove> wrote:

From: Gibson, Shawn S <Shawn. & Gibson@ice. dhs.gove

Subject: RE: Ongoing and illegal Amazon.com sales of Greenway
Nutrients® products

To: "Gustavo Escamilla" <gescamilla@ymail.com>,
"shawn.gibson@dhs.gov' <shawn.gibson@dhs.gove
Cc; "Carlos Suarez" <carlos. suarez@dhs.gove>

Date; Monday, November 21, 2016, 10:24 AM

Why | understand your frustration and concerns, our agency cannot move forward with any
investigation involving your tfrademark uniil you resolved this issue with the District Court in
Colorado that issued the decision. | take offense to the insinuation that | am avoiding your email
to deprive your rights. | have never once avoided your emails or questions, in fact because you
are emailing from a ymait account they often go into a junk or quarantine box, which [ find and
then respond to. In this circumstance | have been not only been on official travel in regards to
this investigaticn, but also had more pressing matters to take care of which hasn’t afforded me
the time to check those folders.

You assert allegations against this department, as well as myself and my staff, that we have

ignored you and proactively tried to take advantage of you, which couldnt be further from the

truth. We have, and continue tog, since the day we met with you to seek charges against

Selakovic in Singapore for his alleged sale of illicit software. Additionally, we have made

attempts to look into the alleged misuse of the Greenway Nutrients logo, but because of the

court decision, in a case you were a party to in Cotorade, weuld not be able te file charges at

this time. Attached is a selection of the case history from the court case showing a decision in ;
favor of Selakovic, which as | advised in my pricr email you should be able to seek an appeal if i
you disagree with the decision. Contact the court and get an in depth copy of the decision,
which as you can see they tried to send you but was returned undeliverable just over a year
ago. We would be happy to take a second look if that decision is

reversed.

If you feel that you have been wronged and feel these are just allegations against the
department, my staff or myself, please seek any remedies afforded to you based on your rights.

Shawn Gibson | Operations Manager

DHS ~ ICE | Homeland Security Investigations-Domestic
Cperations

500 12th Street SW, 6th Floor MS-5106 (8161) | Washington D.C.
20536 |

email-shawn.gibson@dhs.qov

With honor and integrity, we will safeguard the American pecple, our homeland, and our values.

UNCLASSIFIED // LAW ENFORCEMENT SENSITIVE //OFFICIAL USE ONLY
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
Chief Judge Marcia S. Krieger
Civil Action No. 13-cv-01088-MSK-KMT
GREENWAY NUTRIENTS, INC.,

Plaintiff,

STEVE BLACKBURN,

DAVID SELAKOVIC,

FULFILLMENT SOLUTIONS SERVICES, LLC,
SUPREME GROWERS, LLC,

Defendants.

OPINION AND ORDER ADOPTING
RECOMMENDATION AND GRANTING IN PART
AND DENYING IN PART MOTION TO DISMISS

THIS MATTER comes before the Court on the Recommendation (#124) of the
Magistrate Judge that the Defendants® Motion to Dismiss (#109) be granted in part and denied in
part. Defendants Steve Blackburn, David Selakovie, and Fulfillment Solutions Services, LI.C,
filed timely Objections (#126) to the Recommendation.

I. Background

The underlying facts of this case have been repeated in several orders, In sum,
Greenway, a Colorade corporation, is a supplier of plant nutrients and organic pesticides. It
owns the trademark “Greenway Nutrients,” which it includes on its line of products. As alleged
in the Amended Complaint (#107), at some unknown point in time, Greenway discovered
overseas suppliers for two new products: “No Powdery Mildew” is a product that eliminates

powdery mildew on agricultural products, and “No Spider Mites™ is a product that eliminates
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spider mites. Greenway began importing the products and selling them under the “Greenway
Nutrients” trademark.

Later, Greenway, through its principles, met Defendant Steve Blackburn, and “his
company,” Defendant Fulfillment Solutions Services (FSS). Greenway and Mr. Blackburn
entered into a business relationship whereby FSS was to assist Greenway in expanding its
operations and market share. Greenway understood FSS to be a product fulfillment center in
Florida that could bottie and ship products throughout the United States. Mr. Blackburn
subsequently introduced Greenway to Mr. Selakovic, who was Mr. Blackburn’s business partner.

In furtherance of their business relationship, Greenway and FSS through Mr. Blackburn
executed a Fulfillment Agreement. The agreement provided that FSS would provide fulfillment
services to Greenway for its new products, Mr, Selakovic purchased some of the product with
his credit card, presumably to begin fulfillment services. Greenway also executed Nondisclosure
Agreements’ with Mr. Blackburn and Mr. Selakovic so that it could share its confidential
information with them during the course of business.

Later, Mr. Blackburn and Mr, Selakovic atlegedly fabricated a dispute with Greenway
allegedly for the purpose of reneging on the contract and to keep the inventory of product they
had acquired. In an attempt to reselve the fictional dispute, Mr. Blackburn represented to
Greenway that Mr. Selakovic was interested in investing in Greenway. Mr. Blackburn went to

Greenway’s office, representing that he needed to conduct due diligence for the invest plan.

' The Defendants ailege that the Nondisclosure Agreement purportedly entered into by Mr.

Selakovic and attached to the Amended Complaint is a forged. The Court does not have :
occasion to address that issue today, as the Nondisclosure Agreement is not relevant to its ruling.
[However, the Court warns that the affirmative submission of false evidence is, at a minimum, 5
akin to fraud on the Court, for which for which severe sanctions may be imposed. See Garcia v,

Berkshire Life Ins. Co. of America, 569 F.3d 1174, 1182 (10th Cir. 2009).

2
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During that time, Mr. Blackburn had access to all of Greenway’s proprietary and confidential
information.

Greenway alleges that Mr. Blackburn and Mr. Sclakovic used the confidential
information that they obtained to reverse engineered Greenway’s No Spider Mites product and
that they began selling the reproduced, counterfeit product with the Greenway trademark.
Further, Mr. Blackburn and Mr. Selakovic allegedly began selling Greenway’s stock of No
Spider Mites and No Powdery Mildew, which bore the Greenway trademark, without
authorization. These sales took place through FSS and Defendant Supreme Growers, LCC, a
Colorado limited liability company. Greenway alleges that the Defendants used Greenway’s
internal customer notes to sell the infringing products to Greenway’s own customers.

Greenway asserts claims for breach of contract against Mr, Blackburn, IF'SS, and Mr.
Selakovic; unjust enrichment against Mr. Blackburn, FSS, and Mr. Selakovic; and violations of
the Lanham Act (trademark infringement under 15 U.S.C. § 1114, and false designation of origin
under 15 U.S.C. § 1125) against all Defendants. Greenway asserts federal subject matter
jurisdiction of this Court pursuant to 28 U.S.C. § 1331, and requests that the Court exercise
supplemental jurisdiction over the attendant state law claims.

The Defendants move to dismiss all claims for lack of personal jurisdiction and failure to
state a claim for which relief can be granted pursuant to Fed. R. Civ. P. 12{b)(2) and (6). The
matter was referred to the Magistrate Judge for a report and recommendation.

The Recommendation issued by the Magistrate Judge recommends that the Motion to
Dismiss be granted with respect to the breach of contract claims and all claims against Supreme
Growers, LLC. No party objects to that part of the Recommendation. The Court therefore

reviews that part of the Recommendation only for clear error. See Fed. R. Civ. P. 72, Advisory
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Committee Note. Having reviewed the Recommendation and seeing no clear error, the Court
adopts the Recommendation that the Motion to Dismiss be granted, in part, with respect to the
breach of contract ¢laims and all claims against Supreme Growers, LLC. Accordingly, the
breach of contract ¢laims against Mr, Blackburn and Mr. Selakovic, and all claims against
Supreme Growers, LLC, are dismissed.

The Magistrate Judge also recommends that the Motion to Dismiss be denied with
respect to the claims under the Lanham Act (trademark infringement and false designation of
origin) and for unjust enrichment. The Magistrate Judge found that Greenway made a prima
facie showing of personal jurisdiction over these Defendants and that the First Amended
Complaint sufficiently pled the claims. Oun the issue of persenal jurisdiction, the Magistrate
Judge determined that Mr. Blackburn, FSS, and Mr. Selakovic waived their right to contest
specific personal jurisdiction pursuant to forum selection clauses found in the contracts entered
intoe by the parties.

The Defendants filed timely Objections to the Recommendation. The Defendants object

only to the Magistrate Judge’s finding that the Court has personatl jurisdiction over them with
regard to the Lanham Act claims.
II. Standard of Review

When a Magistrate Judge issues a Recommendation on a dispositive motion, the parties
may file specific, written objections within fourteen days after being served with a copy of the
Recommendation, 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b). This Court shall make a de '
novo determination of those portions of the Recornmendation to which timely and specific |
objection is made. U.S. v. One Parcel of Real Prop. Known as 2121 E. 30th St., T3 F.3d 1057,

1060 (10th Cir. 1996).



CastRELHOTGRRFSARNT BlRUHRRYZY, Filed O3S USHETHRASPdgos BP11

Federal Rule of Civil Procedure 12(b){2) provides that a defendant may move to dismiss
a claim for lack of personal jurisdiction over the person. The Plainti{l bears the burden of
establishing personal jurisdiction over the Defendants, See OMI Holdings, Inc. v. Royal Ins. Co.,
149 F.3d 1086, 1091 (10th Cir. 1998). In the preliminary stages of litigation, the Plainti{t’s
burden is light. Where, as here, there has been no evidentiary hearing, and the motion to dismiss
for lack of personal jurisdiction is decided on the basis of the Complaint and affidavits, the
Plaintiff need only make a prima facie showing that jurisdiction exists. See Wenz v. Memery
Crystal, 55 F.3d 1503, 1505 (10th Cir. 1995).%

For purpeses of reviewing a motion to dismiss, the Court accepts all well-pled facts
alleged in the Complaint as true — that is, factual allegations that are plausible, non-conclusory,
and non-speculative, See Bell All. Corp v. Twombly, 550 11.8. 544 (2007). If jurisdictional
allegations in the Complaint are challenged by an appropriate pleading, the Plaintiff has the duty
to support its allegations by competent proof. See Pytlikv. Prof’l Res., Ltd., 887 F.3d 1371,
1376 (10th Cir, 1989). If the parties present conflicting affidavits, all factual disputes must be
resolved in the Plaintiff's favor. See Wenz, 55 FF.3d at 1505.

HI. Analysis

As the Court understands it, the Defendants argue that any forum selection clauses
contained in the contracts attached to the complaint apply oaly to the breach of contract claims
and do not establish a consent to personal jurisdiction for purpeses of the federal Lanham Act

claims. The Defendants argue that because this is a federal question case, Greenway must

? Of course, even if the Plaintiff meets its burden of establishing personal jurisdiction on the .
pleadings and by affidavit, it may be revicwed again at subsequent stages in the proceedings as
evidence accumulates. See FDIC v. Qaklawn Apartments, 959 F.2d 170, 174 (10th Cir. 1992).
Ultimately, at trial, the Plaintiff must establish that personal jurisdiction exists by a
preponderance of the evidence. See Dennis Garberg & Assoc., Inc. v. Pack-Tech Int’l Corp.,
115 F.3d 767, 773 (10th Cir. 1997).
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establish an independent basis for personal jurisdiction over them with regard to the Lanham Act
claims. They argue that Greenway has not alleged sufficient facts to show that the Defendants
had minimum contacts with Colorado that gave rise to the Lanham Act claims.
I. Consent to Personal Jurisdiction
A party may consent to jurisdiction by assenting to a forum selection clause contained in
a contract. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 n.14 (1985). By consenting
to jurisdiction, a party waives any due process challenges that it could have otherwise brought.
See Carmival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 590 (1991). Forum selection clauses are
“prima facie valid and should be enforced unless enforcement is shown by the resisting party to
be unreasonabie under the circumstances.” See The Breman v. Zapata Off-Shore Co., 407 1.8.
1, 10 (1972); Riley v. Kingsley Underwriting Agencies, Lid., 969 F.2d 953, 957 (10th Cir. 1992).
To overcome the presumption that a forum selection clause provision is valid, a party must make
“a showing of inconveniences so serious as to foreclose a remedy, perhaps coupled with a
showing of bad faith, overreaching, or lack of notice.” See Riley, 969 F.2d at 958,
Here, only the Fulfillment Agreement, entered into by Greenway and FSS through Mr.
Blackburn, contains a forum selection clause.® The clause provides:
This Agreement shalt be deemed to have been negotiated and
exccuted in the State of Colorado, who shall have exclusive
jurisdiction over this matter with venue in Denver, CO. The laws
of the State of Colorado shall govern this Agreement and all
matters arising out of or otherwise relating to this Agreement, The

parties hereby submit to the personal jurisdiction of the state and
federal courts of the State of Colorado.

3 The Non-Disclosure Agreements, purportedly entered into by Mr. Blackburn and Mr.
Selakovic, contain only a provision that provides that the agreements will be governed by the law
of the State of Colorado. This is a choice of law provision, not a forum selection clause. The
provision does not provide for the location of dispute resolution, nor does it purport to bind the
partics to the jurisdiction of a particular court. Thus, the execution of these contracts alone do
not confer persenal jurisdiction over Mr. Blackburn or Mr, Selakovic.

6
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The Defendants do not dispute the validity of this clause or argue that enforcement would
be unreasonable or unjust. The Defendants argue only that the clause does not operate as
consent to personal jurisdiction with regard to the Lanham Act claims asserted here.

Although the Tenth Circuit has not addressed the issue of whether a forum selection
clause applies to non-contract claims, the Supreme Court has applied a forum sefection clause in
a case involving tort claims. See Carnival Cruise Lines, 499 U.S. at 588. Other Circuit Courts
have held that where tort claims “ultimately depend on the existence of a contractual
relationship™ between the parties, such ¢laims are covered by a contractually-based forum
selection clause, despite the “pleading of alternative non-contractual theories of liability.” See
Coastal Steel Corp. v. Tilghman Wheelabrator Lid., 709 F.2d 190, 203 (3d Cir. 1983), overruled
on other grounds, Lawro Lines v. Chasser, 490 U.S. 495 (1989)). Lambert v. Kysar, 983 F.2d
1110, 1121-22 {Ist Cir. 1993} (holding that “contract-related tort claims invelving the same
operative facts as a parallel claim for breach of contract should be heard in the forum selected by
the contracting parties.”).

Here, the Court is persuaded that the Lanham Act claims depend on the existence of the
contractual relationship between Greenway and the Defendants and involve the same operative
facts as a parallel breach of contract claim. Greenway alleges that the Defendants sold the stock
of Greenway product without authorization and in violation of Greenway’s trademark rights.
Prior to that, however, the parties entered into the Fulfillment Agreement, which provided that
the Defendants would carry out fulfillment and distribution services for Greenway. This
obligation required the Defendants to purchase product and bottling materials and to fulfill
customer orders on behalf of Greenway. Thus, in order to determine whether the Defendants

acted in violation of Greenway’s rights, or rather, in accordance with the contract, will
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necessarily rely on an interpretation of the Fulfillment Agreement. Because the Lanham Act
claims are related to the Fulfillment Agreement, which expressly provides consent to jurisdiction
in Colorado, the Court finds that the FSS and Mr. Blackburn have waived their right to contest
personal jurisdiction in Colorado on due process grounds.

2. Due Process Analysis

The Court proceeds with the traditional due process analysis to determine whether it may
exercise personal jurisdiction over Mr. Selakovic.

Before a federal court can assert personal jurisdiction over a non-resident defendant in a
federal question case, the Court must determine (1) whether any applicable statute potentially
confers jurisdiction by authorizing service of process on the defendant, and (2) whether the
exercise of jurisdiction comports with due process. Tryjillo v. Willicams, 465 [.3d 1210, 1217
(10th Cir. 2006). Because the Lanham Act does not, by itself, provide for nationwide service of
process, Fed. R. Civ. P. 4(k)(1)(A) refers the Court to the Colorado long-arm statute. Colorado’s
long-arm statute confers maximum jurisdiction permissible consistent with the Due rocess
Clause, Archangel Dianond Corp. v. Lukoil, 123 P.3d 1187, 1193 (Colo, 2005); Dudnikov v.
Chalk & Vermilion Fine Arts, Inc., 514 F.3d 1063, 1670 (10th Cir, 2008). Thus, the statutory
inquiry effectively collapses into the second, constitutional inquiry. The Court therefore
proceeds directly to the constitutional issue.

The due process analysis is a two-step inquiry. First, the Court examines whether the
non-resident defendant has “minimum contacts” with the forum state. Meleq, Lid. v. Jawer SA,
511 F.3d 1060, 1065 (10th Cir, 2007). Second, the Court considers whether the exercise of
jurisdiction over the defendant offends “traditional notions of fair play and substantial justice,”

— in other words, whether the exercise of jurisdiction is reasonable under the circumstances, Id,
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To have sufficient minimum contacts for “specific” personal jurisdiction, * the out-of-
state defendant must have (1) purposefully directed activities at forum residents, and (2) the
Jitigation must result from alleged injuries that arise out of those forum-related activities. See
Dudnikov, 514 F.3d at 1071 {(quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472). The
touchstone of this analysis is whether the defendant’s conduct and connection with the forum
State are such that he should reasonably anticipate being haled into court there. World-Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). The aim of the “purposeful direction”
doctrine has been said to ensure that the defendant is not bound to appear to account for merely
“random, fortuitous, or attenvated contacts”™ with the forum state. Dudwikov, 514 F.3d at 1071
(quoting Burger King, 471 U.S. at 475 ). The question of whether a non-resident defendant has
sufficient minimum contacts with the forum state to establish personal jurisdiction must be
decided on the particular facts of each case. See Benion v. Cameco Corp., 375 F.3d 1070, 1076
(10th Cir. 2004).

In Calder v. Jones, 465 U.S 783 (1984), the Supreme Court set forth what is now known
as the “Calder effects test.” The Court held that, where a defendant intentionally engages in
torfious actions outside the forum state, and her actions are expressly directed at causing a
harmful effect within the forum state, a sufficient nexus exists between the defendant and the
state so as to satisfy due process and constitute “purposeful direction” under the “minimum
contacts” analysis. Jd. The Tenth Circuit has refined the Calder test to three élements,

explaining that a defendant has “purposefully directed” its activities at Colorado or its residents

4 The minimum contacts standard is also satisfied based on a defendant’s “continuous and

systematic” general business contacts with the forum state. Helicopteros Nacionales v. Hall, 466

U.S. 408, 415 (1984). Such contacts would establish that the Court has general personal :
jurisdiction over the defendant. Here, however, the Amended Complaint does not allege that any !
of the Defendants were engaged in systematic and continuous activity in Colorado. Thus, the
Court concludes that it does not have general personal jurisdiction over the Defendants.

S
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when the defendant has (1) taken intentional tortious action, (2} that was expressly aimed at
Colorade, (3) with the knowledge that the brunt of the injury from the action would be felt in
Colorado. Dudnikov, 514 F.3d at 1071. Further, the Tenth Circuit takes a “restrictive” approach
when analyzing whether a defendant expressly aimed his activities at the forum, explaining that
the “express aiming™ requirement looks at the “focal point” of the defendant’s intentional action,
and holding that the forum state itself must be the focal point of the tort. /d. at 1075,

Indeed, the mere fact that an out-of-state defendant has committed a tort that causes
economic injury to a forum resident does not necessarily establish that the defendant engaged in
the constitutionally required minimum contacts with the forum state. See Far W. Capital, Inc. v.
Towne, 46 F.3d 1071, 1077-80 (10th Cir. 1995). Rather, the plaintiff must show that there was
“something more™ than the mere foreseeability of economic injury. Jd.

For purposes of personal jurisdiction analysis, trademark infringement and false
designation of origin are considered tortious acts. See, e.g, Impact Productions, Inc. v. Impact
Productions, LLC, 341 F.Supp.2d 1186, 1190 (DD.Colo. 2004). Mr. Selakovic argues that under
the Calder effects test, Greenway has not alleged that he “expressly aimed™ any tortious activity
at Colorado.

The Court disagrees. Trademark infringement turns on whether customers are likely to
be confused, mistaken, or deceived by the use of a trademarked product. 15 U.S.C. §§ 1114(1).
Thus, the effects of an infringement will be felt wherever the infringing products are marketed or
sold because that is where the confusion, mistake, or deceit will occur. Here, Greenway alleges
that the Defendants sold counterfeit and unauthorized product through a Colorado distributor,
Supreme Growers, LLC. It is therefore reasonable to infer that the effects of the Defendants’

allegedly infringing acts would be felt in Colorado. Further, Greenway alleges that Mr,

10



CasCRABRANEKINY RREHBANZ FRrRRIHE0 UHROeaRAUIBPabada B 11

Selakovic used his credit card to purchase raw product for the benefit of Greenway, a forum
resident, and in furtherance of their business relationship. Mr. Selakevic therefore tock
affirmative acts to establish a business connection in Colorado. The Court finds that the
Amended Complaint sufficiently alleges that Mr. Selakovic expressly aimed his conduct at
Colorado.

Accordingly, the Court agrees with the Magistrate Judge that at this early stage of
litigation, Greenway has met its burden of making a prima facie showing of persenal jurisdiction
over Defendants Blackburn, FSS, and Selakovic.

1V. Conclusion

For the forgoing reasons, the Recommendation (#124) of the Magistrate Judge that the
Defendant’s Motion to Dismiss (#109) be granted in part and denicd in part is ADOPTED. The
Motion to Dismiss is GRANTED with respect to the breach of contract ¢laims and all ¢laims
against Supreme Growers, LLC. The motion is DENIED in all other respects.

Dated this 31st day of March, 2015,

BY THE COURT:
] r

Marcia S. Krieger
Chief United States District Judge

11
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NICOLA T. HANNA
United States Attorne
DOROTHY A. SCHOUTEN
Assistant United States Attorney
Chief, Civil Division
ROBYN-MARIE LYON MONTELEONE
Assistant United States Attorney
Chief, General Civil Section
GRACE Y. PARK (Cal. Bar No. 239928)
Assistant United States Attorney
Federal Building, Suite 7516
300 North Los Angeles Street
Los Angeles, California 90012
Telephone: (213) 894-3551
Facsimile: (213) §94-7819
E-mail: Grace.Park@usdoj.gov

Attorneys for Defendants the United States of America
and Department of Homeland Security

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION
GUSTAVO ESCAMILLA, et al., No. CV 17-7748 ODW (MR Wx)
Plaintiffs, DECLARATION OF GRACE Y. PARK IN
SUPPORT OF MOTION TO DISMISS
V. COMPLAINT
DEPARTMENT OF HOMELAND Hearing Date: March 5, 2018
SECURITY, et al., Hearing Time:  1:30 p.m.
Location: First Street Courthouse
Defendants. 350 W. 1st Street
Courtroom 5D, 5th Floor
Hon. Otis D. Wright 1T
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I, Grace Y. Park, do hereby declare and state as follows:

1. I am an Assistant United States Attorney employed by the United States

Attorney’s Office for the Central District of California and the attorney primarily
responsible for defending this action.

2. Attached as Exhibit 1 is a true and correct copy of the January 22, 2018, meet
and confer letter I sent to opposing counsel.

3. Attached as Exhibit 2 is a true and correct copy of the Saturday, January 27,
2018, email I received from plaintiffs’ counsel, Mainak D’ Attaray, in response to my meet
and confer letter. In that letter, Mr. D’ Attaray seeks to amend the Complaint and give
defendants thirty (30) days to respond to the amended complaint. Given: (a) the lack of
time to file a stipulation to amend the Complaint; and (b) the futility of plaintiffs’ claims,
however, defendants have decided to file their motion to dismiss.

4, Attached as Exhibit 3 is a true and correct copy of the docket in Greenway
Nutrients, Inc. v. Blackburn, et al., CV 13-1088 MSK (KMTx) (D. Colo.).

5. Attached as Exhibit 4 is a true and correct copy of the June 28, 2013 Motion

for Sanctions and Protective Order filed in Greenway Nutrients, Inc. v. Blackburn, et al.,
CV 13-1088 MSK (KMTx) (D. Colo.).

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 29th day of January 29, at Los Angeles, California.

/s/ Grace Y. Park
GRACE Y. PARK

41074
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United States Department of Justice

United States Attorney’s Office
Central District of California

GRACE Y. PARK Federal Building
Assistant United States Atforney 300N, Los Angeles Street, Siite 7516
Phone: (213} 894-3551 Los Augeles, California 90012

E-mail: Grace Park@usdof.gov

January 22, 2018

VIA U.S. MAIL and E-MAIIL

Mainak I’ Attaray

Law Office of Mainak D’ Attaray
111 West Ocean Blvd., Suite 400
Long Beach, California 90802

Re: Gustavo Escamilla, et al. v. Department of Homeland Security, et al.
C.D.CA Case No. CV 17-7748 ODW (MRWX)

Dear Mr. D’ Attaray:

Tn advance of the January 29, 2018, deadline to respond to your clients’ Complaint, pursuant to
Local Rule 7-3, this letter sets forth the teasons why defendants the United States of America
(“United States) and Department of Homeland Security (“DHS”, and with the United States,
“defendants™) will prevail on their motion to dismiss. Defendants accordingly request that
plaintiffs Gustavo Escamilla (“Escamilla”) and Greenway Nuttients, Inc. (“Greenway,” and with
Escamilla, “plaintiffs”), dismiss their Complaint in its entirety, For your convenience, a voluntary
notice of dismissal is attached.

First, the Complaint does not give defendants fair notice of the claims asserted against them
pursuant to Rule 8 of the Federal Rules of Civil Procedure. The Complaint does not identify
whether plaintiffs assert each of their claims against the United States, DHS, or both. (See Dkt. 1,
Complaint at pp. 17-18, 20-22), Moreover, despite the fact that plaintiffs allege the United States
“is sned under the Federal Tort Claims Act [(“FTCA™)1,” (see id. at Y 6, 7), plaintiffs do not assert
any FTCA claims, (See id. at pp. 17-23).

Second, to the extent plaintiffs asserl state law claims for violations of the Bane Act, Cal. Civ.
Code § 52.1, negligent and intentional infliction of emotional distress, and declaratory and
injunctive relief, (see Dkt. 1, Complaint at §§ 97-112), these claims may be maintained, if at all,
only pursuant to the FTCA. See F.D.LC, v. Craft, 157 F.3d 697, 706 (9th Cir. 1998) (*The FTCA
is the cxclusive remedy for tortious conduct by the United States, and it only altows claims against
the United States.”). A tort claim may be filed in district court, however, only after “receiving a
conclusive denial of the claim from the agency or waiting for six months to elapse without a final
disposition of the claim being made.” Jerves v. United States, 966 F.2d 517, 519 (9th Cir. 1992);
see 28 U.S.C. § 2075(a). Here, plaintiffs make no attempt to allege that they satisfied the
jurisdictional requirement by filing any administrative claim. (See, generally, Dkt. 1, Complaint).

004
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Mainal D’ Attaray

RE: Gustavo Escamilla, et al. v. Department of Homeland Security, et al,
January 22, 2018

Page 2

Nor does United States Immigration and Customs Enforcement (“ICE”), the relevant agency under
the jurisdiction of DHS, have any record indicating that any administrative claim was filed by
either Greenway or Escamiila. Accordingly, the action must be dismissed with respect to the state
law claims for lack of subject matter jurisdiction.

Third, with respect to plaintiffs’ claims pursuant to 42 U.S.C. § 1983, “[flederal officers acting
under federal authority are immune from suit under section 1983.” Gibson v. United States, 781
F.2d 1334, 1343 (9th Cir. 1986), cerl. denied, 479 U.S. 1054 (1987); see Russell v, U.S. Dep’t of
the Army, 191 ¥.3d 1016, 1019 (th Cir, 1999) (section 1983 “provides no right of action against
federal (rather than state) officials”). And to the extent plaintiffs attempt to allege claims pursuant
to Bivens v. Six Unknown Named Agents of Federal Bureay of Narcotics, 403 U.S. 388, 91 S.Ct.
1999 (1971) (“Bivens™), “no Bivens-like cause of action is available against federal agencies,”
such as DHS or the United States. Ibrahim v. Dep’t of Homeland Sec., 538 F.3d 1250, 1257 (9th
Cir. 2008). Accordingly, these claims must also be dismissed for lack of subject matter
jurisdiction.

Finally, vlaintiffs® principal contention appears to be that a subset of Greenway investors have not
been found civilly or criminally liable for infringing Greenway’s products. I want to nole,
however, that you served as counsel for Greenway in the Colorado action, Greenway Nutrients,
Inc. v. Blackburn, et al,, CV 13-1088 MSK (XMTx) {(D. Colo.), which was dismissed without
prejudice for failure to prosecute. Nothing alleged in the Complaint suggests that plaintiffs are
precluded from asserting continuing infringemont claims against the Greenway investors in that
Colorado action.

Please let me know if you have any questions, or would like to further discuss any of the matters
raised above.

Respectfully,

NICOLA T. HANNA
United States Attorney

%mﬂl)\/%w\g_.

GRACE Y. PARK
Assistant United States Attorney

Enclosure
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Maintak 1D’ Altaray

Law Office of Mainak 1D’ Attary

111 West Ocean Blvd., Suite 400

Long Beach, California 90802

Telephone; (424) 703-5294; Facsimile: (855) 706-5294
mdatlaray@dattaraylaw.com

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CV 17-7748 ODW (MRWx)

Plaintif(s),

D
DEPARTMENT E SECURITY, etal,
OF HOMELAND Y,eta NOTICE OF DISMISSAL PURSUANT

TO FEDERAL RULES OF CIVIL
PROCEDURE 41(a) or ()

Defendani(s).

PLEASE TAKE NOTICE: (Check vne)
o This action is dismissed by the Plaintiff(s) in its entirety.

[0 The Counterciaim brought by Claimani(s) is
dismissed by Claimant{s) in its entirety, '

(d The Cross-Claim brought by Claimants(s) is
dismissed by the Claimant(s) in its entirety.

[ The Third-party Claim brought by Claimant(s) is =
dismissed by the Claimani(s) in its entirety. :

[0 ONLY Defendant(s)

isfare dismissed from (check one) 1 Comptlaint, [1 Counterclaim, U Cross-clatm, O Third-Party Claim
brought by

The distnissal is made pursuant to F.R.Civ.P, 41(a} or {c}.

Date Signature of Attorney/Party

NOTE: FR.Civ.P 41(a}: This nofice may be filed af any time before service Ly the adverse party of an answer or of a motion for
sunnary judgment, whichever first occurs.

F.R.Civ.P. 41(c): Counterclaims, cross-claims & thivd-party claims may be dismissed before service of & responsive |
pleading or prior fo the beghming of trial. o

Cv-09 (03/10) NOTICE OF DISMISSAL PURSUANT TO FEDERWY. RULES OF CIVIL PROCEDURE 41{x) or (c)
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Park, Grace (USACAC)

— :
From; Mainak D'Attaray <mdattaray@dattaraylaw.com> :
Sent: Saturday, January 27, 2018 8:01 AM '
To: Park, Grace {USACAQ) .
Subject: Re: Escamilta v. Dept of Homeland Security, CV 17-7748 CDW !

Dear Ms. Park,

We received your correspondence outlining your reasons why a motion to dismiss is likely to be successful
against Mr. Escamilla’s complaint, We believe the complaint can be cured by amendment to rename individuals
as parties and alleging different ciaims based on the same facts. Because of the press of other maiters that are
slated for trial and oral arguments next week, 1 will be unable to amend the complaint until after then. We will
gladly postpone the time for you to respond to the complaint until after we amend it. We will likely file our
amendment after February 5 and we will grant you an additional 30 days from the date of the filed amended
complaint to file your response.

Let me know if you agree; I will draft up a stipulation and proposed order for the Court if necessary.
Very truly yours,
Mainak D'Attaray, Esq.

d’attam}-'law law office of mainak d’attaray

111 West Ocean Boulevard, Suite 400
Long Beach, California 90802

mdattaray(zidattaraylaw.com
Office: (424) 703-LAW4 [5294]
Fax: (855)706-LAWA4 [5294]
Mobile: (310)497-2216

HOTICL: The contents of this message and/or its attachments may be protected by law by the attorney-client privitege, the
attorney work product doctrine or other privileges, f you are not the intended reciplent of this message, please forward 2
copy to the sender and delete the message and its attachments from your computer. Thank you.

On Mon, Jan 22, 2018 at 4:18 PM, Rosacia, Zenaida {(USACAC) <Zenaida.Rosaciafgusdoj.gov> wrote: '

- Counsel:

Attached please find a letter from AUSA Grace Park pertaining to the above-referenced
- action, Please contact Ms, Park directly if you have any questions,

1
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+ Thank you!

Zen Rosacid

" Legal Assistant

2
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US District Court Civil Docket

U.S. District - Colorado
{Denver)

1:13¢cv1088

Greenway Nutrients, Inc. v. Blackburn et al

This case was retrieved from the court on Thursday, January 18, 2018

Date Filed: 04/23/2013
Assigned To: Chief Judge Marcia S. Krieger
Referred To: Magistrate Judge Kathleen M. Class Code: CLOSED

Tafoya Closed: 08/17/2015

suit: Other Statutory Actions (890) Statute: 18:1962
Jury Demand: Both

Cause: Racketeering (RICO) Act
Demand Amount: $0

Lead Docket: None L . i
Other NOS Description: Other Statulory Actions

Bockat: None
lurisdiction: Federal Question

Nature of

Litigants Attorneys

Thoemas Ryan Charles Wender
Interested Party ATTORNEY TO BE NCTICED
Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road
Boca Raton , FL 33432-3828
USA
561-368-7004
Fax: 561-368-5798
Email: Wenderiaw®@aol.Com

Thomas Francis Ryan , IV
ATTORNEY TO BE NOTICED
Thomas F. Ryan, Attorney at Law :
961 North Highway Ala :
Lot 351

Jupiter , FL 33477

USA

561-723-5725

Email: Ryantlaw@aol.Com

Wendy Ryan Charles Wender
Interested Party ATTORNEY TO BE NOTICED
Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road
Boca Raton , FL 33432-3828
LISA
561-368-7004
Fax: 561-368-57398
Email: Wenderlaw@aol.Com

Greenway Nutrients, Inc. 01(%reenway Nutrients, Inc.
https:ffeourtlink.|exisnexis.com/ControiSupport/UserControls/ShowDaocket.aspx ?Key=349530904[04[2{-1]010[0} 116
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Plaintiff PRCO SE
405 Platte River Drive
Denver , CO 80223
USA
B8B-694-2033

Zachary James Levine |
LEAD ATTORNEY :
[Term: 06/02/2015]

Wolk & Levine, LLP

550 North Brand Boulevard Suite 625
Glendale , CA 91203

USA

818-241-7499

Fax: 323-892-2324

Email: Zjl@wltlawyers.Com

Mainak D'Attaray

[Term: 06/02/2015]

Mainak D'Attaray, Law Office of

111 West Ocean Boulevard Suite 400

Leng Beach , CA 90802 _
USA !
424-703-5294 i
Fax: 855-706-5294

Email:Mdattaray@dattaraylaw.Com

Steve Blackburn Charles Wender
Defendant ATTORMNEY TO BE NOTICED
Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road
Boca Raton , FL. 33432-3828
USA
561-368-7004
Fax: 561-368-5798
Email: Wenderiaw@aol.Com

David Seiakovic Charles Wender
Cefendant ATTORNEY TO BE NOTICED
Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road
Boca Raton , FL 33432-3828
USA
561-368-7004
Fax: 561-368-5798
Email: Wenderlaw@aol.Com

Fulfiitment Solutions Services, Llc Charles Wender
Defendant ATTORNEY TQ BE NOTICED
Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road
Boca Raton , FL 33432-3828
USA
561-368-7004
Fax: 561-368-5798
Email: Wenderaw@aot.Com

Supreme Growers, Llc Chartes Wender
Cefendant ATTORNEY TO BE NOTICED
Charles Wender, Attorney At Law,Chartered
190 West Paimetto Park Road
Boca Raton , Fl. 33432-3828
USA
01561 368-7004

hitps:#courtlink. lexisnexis. comfControlSupportiUserContrels/ShowDocket aspx ?Key=349530904 | 0||2}-10/010] 2/18
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Stacy Blackburn
[Term: 03/26/2014]
Defendant

Ecowin, Lic
{Term: 04/09/2014]
Defendant

New Epic Media, Lic
[Term:; 04/09/2014]
Defendant

Chris Kohlhagen
[Term: 04/09/2014}
PDefendant

Bea's Hive, Llc
[Term: 04/09/2014]
Defendant

Vegalab, Llc
[Term: 03/26/2014]
Defendant

Gringo Diabio Hydro
[Term: 04/09/2014]
Defendant

Grower Trust, Llc

[Term: 03/26/2014]
Defendant

Hoops Enterprise, Llc
[Term: 03/26/2014]
Defendant

James Halk
[Term: 04/09/2014]
Defendant

Dave Thompson
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fFax: 561-368-5798
Email: Wenderlaw@aol.Com

Charles Wender

ATTORNEY TC BE NOTICED

Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road

Boca Raton , FL 33432-3828

USA,

561-368-7004

Fax: 561-368-5798

Email: Wenderiaw@aol. Com

Charles Wender

ATTORNEY TO BE NOTICED

Charles Weander, Attorney At Law,Chartered
190 West Palmetto Park Road

Boca Raton , FL 33432-3828

LSA

561-368-7004

Fax: 561-368-5798

Emall: Wenderlaw@aol.Com

Charles Wender

ATTORNEY TO BE NOTICED

Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road

Boca Raton , FL 33432-3828

USA

561-368-7004

Fax: 561-368-5798

Email: Wenderlaw@aol.Com

Charles Wender

ATTORNEY TO BE NOTICED

Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road

Boca Raton , FL 33432-3828

UsA

561-368-7004

Fax: 561-368-5798

Email: Wenderlaw@aol.Com

Charles Wender
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{Term: 03/26/2014]
Defendant

David Y.5. Park
[Term: 04/09/2014)
Defendant

Koo Kyung-Bon
[Term: 04/09/2014]

ATTORNEY TO BE NOTICED

Charles Wender, Attorney At Law,Chartered
190 West Palmetto Park Road

Boca Raton , FL 33432-3828

USA

561-368-7004

Fax: 561-368-5798

Email; Wenderlaw@aol.Com

Defendant
Josh Gill Charles Wender
[Term: 07/22/2013] ATTORNEY TO BE NOTICED
Defendant Charles Wender, Attorney At Law,Charterad
190 West Palmetto Park Road
Boca Raton , FL 33432-3828
USA
561-368-7004
Fax: 561-368-5798
Email: Wenderlaw@aol.Com
Date #* Proceeding Text Source
04/23/2013 1 MOTICN to Restrict Access by Plaintiff Greenway Nutrients, Inc.. {sphil, )
{(Additional attachment(s) added on 4/24/2013: # 1 Civil Cover Sheet) (Filing Fee
$350.00; Receipt No. 55043 (sphil, ). Modified on 4/24/2013 (sphil, ). (Entered:
04/24/2013)
04/23/2013 2 RESTRICTED DOCUMENT - Level 1: by Plaintiff Greenway Nutrients, Inc... {sphil, }
Maodified on 4/24/2013 (sphil, }. (Entered: 04/24/2013)
04/23/2013 22 COMPLAINT against Bea's Hive, LLC, Stacy Blackburn, Steve Blackburn, Ecowin,
LLC, Fuifitment Solutions Services, LLC, Josh Gill, Gringo Diabio Hydro, Grower
Trust, LLC, James Halk, Hoops Enterprise, LLC, Chris Kohlhagen, Koo Kyung-Bon,
New Epic Media, LLC, David Y.S, Park, David Selakovig, Supreme Growers, LLC,
Dave Thompson, Vegalab, LLC, fited by Greenway Nutrients, Inc. {(Fublic Entry for
Restricted Document - Level 1 2 ) (Text only entry) (klyon, ) (Entered:
05/20/2013)
04/24/2013 3 Case assigned to Chief Judge Marcia S. Krieger and drawn to Magistrate Judge
Kathleen M. Tafoya. Text Only Entry (sphif, ) (Entered: 04/24/2013)
04/24/2013 4 SUMMONS issued by Clerk, Magistrate Judge Consent Form attached.
(Attachments: # 1 Magistrate Judge Consent Form) (sphil, )} (Entered:
04/24/2013)
05/02/2013 5 SUMMONS REQUEST as to Josh Gill, dft by Plaintiff Greenway Nutrients, Inc..
{D'Attaray, Mainak) {Entered: 05/02/2013)
05/06/2013 SUMMONS issued by Clerk. (klyon, ) (Entered: 05/06/2013)
05/08/2013 SUMMONS Returned Executed upon Steve Blackburn (D'Attaray, Mainak)
{Entered: 05/08/2013)
05/08/2013 8 SUMMONS Returned Executed upon Fulfillment Solutions Servs. ¢fo Steve
Blackburn (D'Attaray, Mainak} (Entered: 05/08/2013)
05/08/2013 9 SUMMONS Returned Executed upon Grower Trust, LLC ¢/o Dave Thompson
{D'Attaray, Mainak) (Entered: 05/08/2013)
05/08/2013 10  SUMMONS Returned Executed upon David Selakovic {D'Attaray, Mainak) (Entered:
05/08/2013)
05/08/2013 i1 SUMMONS Returned Executed upon Stacy Blackburn (D'Attaray, Mainak)
{Entered: 05/08/2013)
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05/08/2013

05/08/2013

05/09/2013

05/16/2013

05/20/2013

05/20/2013

05/20/2013

05/20/2013

05/20/2013

05/20/2013

05/21/2013

05/21/2013

12

13

14

15

16

17

18

19

20

21

23

24

SUMMONS Returned Executed upon Dave Thompson (B'Attaray, Mainak)
(Entered; 05/08/2013)

SUMMONS Returned Executed upon Vegalab, LLC ¢/o David Selakovic {D'Attaray,
Mainak) (Entered: 05/08/2013)

SUMMONS Returned Executed upon losh Gill (D'Attaray, Mainak) (Entered:
05/09/2013)

MOTION for Extension of Time to File Answer or Otherwise Respond by
Defendants Stacy Blackburn, Steve Blackburn, Fulfillment Solutions Services, LLC,
Grower Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC. (Wender,
Charles) (Entered: 05/16/2013)

PARAGRAPH V STRICKEN - Opposition to Defendants’ 15 MOTICN for 5-Day

Extension to File Response to Complaint by Plaintiff Greenway Nutrients, Inc.

{D'Attaray, Mainak) Modified on 5/20/2013 to correct title of document pursuant :
te chambers request and PDF(klyon, ). Modified on 5/28/2013 to strike paragraph !
V pursuant to Minute Order dated 5/28/2013. (klyon, ). (Entered: 05/20/2013) :

ORDER granting in part and denying in part 1 Motion to Restrict. No later than
5/30/2013, Plaintiff shall file a public version of its Complaint that redacts only
the last two pages of Exhibit 2. Plaintiff is advised that, should it fails to file a
redacted Complaint by that date, the originat Complaint will be unrastricted in its
entirety on 5/31/2013. By Magistrate Judge Kathleen M. Tafoya on 5/20/2013.
{klyon, ) {Entered: 05/20/2013)

ORDER REFERRING CASE to Magistrate Judge Kathleen M. Tafoya: IT IS ORDERED

that pursuant to 28 U.S.C. § 636(b){1)(A) and (B) and Fed. R, Civ. P. 72({a} and

{b}, this matter is referred to the assigned United States Magistrate Judge to:

{1)}Convene a scheduling conference under Fed. R. Civ. P. 16(b}, enter a

Scheduling Order meeting the requirements of 0.C.COLO.LCIvR 16.2, enter such

orders as appropriate to enforce the Scheduling Order, and resolve discavery

matters; {2JADR: Court sponsored alternative dispute resolution is governed by :
D.C.COLO.LCivR 16.6. Cn the recommendation or informal reqguest of the i
magistrate judge or on the request of the parties by motion, the Court may direct
the parties to engage in an early neutral evaluation, a settlement conference, or
another alternative dispute resolution proceeding;{3)}Hear and determine referred
matters in accordance with 28 U.S5.C. § 636(b)(1){(A) and (B). by Chief Judge
Marcia S. Kriegar on 5/20/13. Text Only Entry (msksec, )} (Entered: 05/20/2013)

MEMORANDUM regarding 15 MOTION for Extension of Time to File Answer or
Ctherwise Respond filed by Stacy Blackburn, Dave Thompson, Steve Blackburn,
Vegalab, LLC, Fulfillment Solutions Services, LLC, David Selakovic, Grower Trust,
LLC. Motions referred to Magistrate Judge Kathlaen M. Tafoya by Chief Judge
Marcia S. Krieger on 5/20/13. Text Only Entry {msksec, ) (Entered: 05/20/2013)

MEMORANDUM regarding 16 Counter MOTION for Extension of Time to Fiie
Answer or Otherwise Respond re 15 MCTION for Extension of Time to File Answer
or Otherwise Respond Opposition filed by Greenway Nutrients, Inc.Motions
referred to Magistrate Judge Kathleen M. Tafoya by Chief Judge Marcia 5. Krieger
on 5/20/13. Text Only Entry {msksec, ) {Entered: 05/20/2013}

MINUTE ORDER granting 15 Motion for 5-Bay Extension to File Response to
Complaint. Defendants may answer or otherwise respond to Plaintiff's Complaint
no later than 5/30/2013. By Magistrate Judge Kathieen M. Tafoya on 5/20/2013.
{kiyon, ) (Entered; 05/20/2013)

ORDER REGARDING CUSTODY OF EXHIBITS AND DEPOSITIONS USED IN
EVIDENTIARY HEARINGS AND TRIALS: Any exhibits and depositions used during
evidentiary hearings or trials, counsel for the parties shall retrieve the originals of
such exhibits and depositions from the Court following the evidentiary hearing or
trial, and shall retain same for 60 days beyond the later of the time to appeal or
conclusion of any appellate proceedings. The Court will retain its copy of the
exhibits for the same time period after which the documents will be destroyed. by
Chief Judge Marcia S. Krieger on 5/21/13, Text Only Entry {msked) {Entered:
05/21/2013)

MOTION for Sanctions and to Strike Par. V of Plaintiff's Motion in Opposition by
Defendants Stacy Blackburn, Steve Blackburn, Fulfiliment Solutions Services, LLC,
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05/21/2013

05/21/2013

05/21/2013

05/22/2013

05/23/2013

05/24/2013

05/28/2013

05/28/2013

05/28/2013

05/28/2013

05/28/2013

05/28/2013

05/29/2013

26

27

28

29

30

3

3z

33

34

35

36

37

Josh Gill, Grower Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC.
(Wender, Charles) (Entered; 05/21/2013)

MEMORANDUM regarding 24 MOTION for Sanctions and to Strike Par. V of
Plaintiff's Motion in Opposition filed by Stacy Blackburn, Dave Thompson,
Fulfilment Solutions Services, LLC, Grower Trust, LLC, Josh Gill, Steve Blackburn,
Vegalab, LLC, David Selakovic. Motions referred to Magistrate ludge Kathleen M,
Tafoya by Chief Judge Marcia S, Krieger on 5/21/13. Text Only Entry {(msksec, }
{Entered: 05/21/2013)

MINUTE ORDER denying 24 Motion for Sanctions and to Strike V of Plaintiff's
Motion in Opposition for failure to comply with D.C.COLO.LCivR 7.1A's duty to
confer. By Magistrate Judge Kathleen M. Tafoya on 5/21/2013. Text Only Entry
(kmtlc2) (Entered: 05/21/2013)

MOTICN to Dismiss for Lack of Jurisdiction , MOTION to Dismiss for Failure to
State a Claim by Defendants Stacy Blackburn, Steve Blackburn, Fulfillment
Solutions Services, LLC, Josh Gill, Grower Trust, {L.C, David Selakovic, Dave
Thompson, Vegalab, LLC. (Attachments: # 1 Continuation of Main Document, # 2
Continuation of Main Document){Wender, Charies) (Entered: 05/21/2013)

ORDER Setting Scheduling Conference for 8/14/2013 09:30 AM in Courtroom
C201 before Magistrate Judge Kathleen M. Tafoya, by Magistrate Judge Kathleen
M. Tafoya on 5/22/13. {sgrim} {Entered: 05/22/2013)

Joint MOTION to Strike Paragraph V of Plaintiff's Opposition to Defendant's Motion
for an Extension of Time by Plaintiff Greenway Nutrients, Inc.. (D'Attaray, Mainak}
{Entered: 05/23/2013)

MEMORANDUM regarding 29 Joint MOTION to Strike Paragraph V of Plaintiff's
Opposition to Defendant's Motion for an Extension of Time filed by Greenway
Nutrients, Inc.Motions referred to Magistrate Judge Kathleen M. Tafoya by Chief
Judge Marcia S. Krieger on 5/24/13. Text Only Entry (msksec, ) (Entered:
05/24/2013)

MINUTE ORDER granting 29 Joint Motion to Strike Paragraph V of Plaintiff's
Opposition to Defendants' Motlon for an Extension of Time. Paragraph V of
Plaintiff's "Opposition to Defendants' Motion for 5-Day Extension to File Response
to Complaint" (Doc. No, 16 ) is STRICKEN. By Magistrate Judge Kathleen M.
Tafoya on 5/28/2013. (klyen, ) {Entered: 05/28/2013)

Emergency MOTION for Temporary Restraining Crder re Fulfillment Sclution
Servs. by Plaintiff Greenway Nutrienis, Inc.. (Attachments: # 1 Exhibit Exhibits in
Support of Emergency Motion)(D'Attaray, Mainak) (Entered: 05/28/2013)

Emergency MOTION for Temporary Restraining Order re Steve Blackburn by
Plaintiff Greenway Nutrients, Inc.. (Attachments: # 1 Exhibit In Support of
Motion}{D'Attaray, Mainak} (Entered: 05/28/2013)

Emergency MOTION for Temporary Restraining Order re Growers Trust by Plaintiff
Greenway Nutrients, Inc.. (Attachments: # 1 Exhibit In Support of Mation)
(D'Attaray, Mainak) (Entered: 05/28/2013)

Emergency MOTION for Temporary Restraining Order re Supreme Growers by
Piaintiff Greenway Nutrients, Inc.. (Attachments; # 1 Exhibit In Support of
Motion, # 2 Exhibit In Support of Motion, # 3 Exhibit In Support of Motion, # 4
Exhibit In Suppert of Motion)(D'Attaray, Mainak) (Entered: 05/28/2013)

AMENDED COMPLAINT REDACTED Complaint pursuant to Court Order dated May
20, 2013 against All Defendants, filed by Greenway Nutrients, Inc..(D'Attaray,
Mainak) (Entered: 05/28/2013)

ORDER denying 32, 33, 34, 35 Motions for Temporary Restraining Order. Fed. R,
Civ. P. 65(b) permits the Court to grant a Temporary Restraining Order, on an ex
parte bhasis, upon the movant making two showings: (1) a showing, made in
either an affidavit or a verified complaint, of "immediate and irreparable injury,
loss, or damage [that will resuit] before the adverse party can be heard in
opposition; and (2} a written showing demonstrating any efforts made to give
notice to the adverse party and reasons why it should not be required. Fed. R.
Civ. P. 65(h})(1)(A), (B). The Plaintiffs motions fail to make both showings. The
Plaintiff has not supplied an affidavit supporting its request for Temporary
Restraining Crder, and the Amendebqlgomplaint is not verified, as reguired by Rule
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65{b)(1){A). Further, although the Court understands that Defendants counsel
may be aware of this matter by notification through CM/ECF, the Plaintiffs counsel
has not given any indication of attempts made to contact the Defendants about
the filing of this matter, nor has he shown reasons why notice should not be
required. Thus, to the extent the motions request a Temporary Restraining Order,
that request is DENIED. The Court deems the remainder of the motions as
Motions for Preliminary Injunction under Rule 65{(a). The Defendants shall file a
response to the appropriate motions within 14 days of the date of this Order, A
non-evidentiary law and motion hearing is set for 6/20/2013 at 04:30 PM in
Courtroom A 901, for purposes of setting an evidentiary hearing on the Motions
for Preliminary Injunctien. Parties may appear by telephone if arrangements are
made with the Courtroom Deputy at least 48 hours before the hearing. By Chief
Judge Marcia S. Krieger on 05/29/13. Text Only Entry(msklc3, } {(Entered:
05/29/2013)

06/11/2013 38 RESPONSE to 33 Emergency MCTION for Temporary Restraining Order re Steve
Blackburn, 32 Emergency MOTION for Temporary Restraining Order re Fulfillment
Solution Servs., 34 Emergency MOTICN for Temporary Restraining Order re
Growers Trust, 35 Emergency MOTION for Temporary Restraining Order re
Supreme Growers filed by Defendants Steve Blackburn, Fulfiliment Solutions
Services, LLC, Grower Trust, LLC. (Wender, Charles) (Entered: 06/11/2013) !

06/11/2013 39 BRIEF in Opposition to 27 MOTION to Dismiss for Lack of Jurisdiction MOTION to
Dismiss for Failure to State a Claim QOpposition filed by Plaintiff Greenway
Nutrients, Inc.. (D'Attaray, Mainak) (Entered: 06/11/2013)

06/17/2013 40 MOTION for Leave to Appear Telephonically by Plaintiff Greenway Nutrients, Ihe,.
(D'Attaray, Mainak)} (Entered: 06/17/2013)

06/18/2013 41 ORDER denying 40 Motion for Leave to Appear. The motion is moot in light of 37,
where the Court previously authorized parties to appear by telephone at the
hearing set for 6/20/2013, provided that arrangements are made with the
Courtroom Deputy. 8y Chief Judge Marcia 5. Krieger on 06/18/2013. Text Only
Entry(mskic3, ) (Entered: 0&6/18/2013}

06/18/2013 42 REPLY to Response to 33 Emergency MOTION for Temporary Restraining Order re [
Steve Blackburn, 32 Emergency MOTION for Temporary Restratning Order re i
Fulfillment Solution Servs,, 3¢ Emergency MOTION for Temperary Restraining
Order re Growers Trust, 35 Emergency MOTION for Temporary Restraining Order
re Supreme Growers filed by Plaintiff Greenway Nutrients, Inc.. (Levine, Zachary)
{Entered: 06/18/2013)

06/20/2013 43 MINUTE ENTRY for Law and Motion Hearing held before Chief Judge Marcia 5.
Krieger on 6/20/2013. Matters addressed are set forth in the Minutes. Court
Reporter: Terri Lindblom. {msked) (Entered: 06/21/2013}

06/28/2013 44 NOTICE of Entry of Appearance on behalf of Thomas Ryan and Wendy Ryan by
Charles Wender on behalf of Steve Blackburn (Wender, Charles) {Entered:
06/28/2013)

06/28/2013 45 MOTION for Sanctions , MOTION far Protective Order by Defendants Stacy
Blackburn, Steve Blackburn, Fulfifment Solutions Services, LLC, losh Gill, Grower
Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC. (Attachments: # 1
Pages continuation of motion}{Wender, Charles) {Entered: 06/28/2013)

06/28/2013 46 Exhibits in Support of 45 MOTION for Sanctions MOTION for Protective Order by
Defendants Stacy Blackburn, Steve Blackburn, Fulfillment Solutions Services, LLC,
Josh Gill, Grower Trust, LLC, David Selakovic, Dave Thompson, Vegaiab, LLC,
(Attachments: # 1 Exhibit){Wender, Charles) (Entered: 06/28/2013)}

06/28/2013 47 MEMORANDUM regarding 45 MOTION for Sanctions MOTION for Protective Order
fifed by Stacy Blackburn, Dave Thompson, Fulfillmant Sclutions Services, LLC,
Grower Trust, LLC, Josh Gill, Steve Biackburn, Vegalab, LLC, David Selakovic.
Motions referred to Magistrate Judge Kathleen M. Tafoya by Chief Judge Marcia S.
Krieger on 6/28/13. Text Only Entry {msksec, } (Entered: 06/28/2013}

06/28/2013 48 Exhibits in Support of 45 MOTION for Sanctions MOTION for Protective Order , 46
Exhibits, by Defendants Stacy Blackburn, Steve Blackburn, Fulfiiment Solutions
Services, LLC, Josh Gill, Grower Trust, LLC, David Selakovic, Dave Thompson,
Vegalab, LLC. (Wender, Charles) {Entered: 06/28/2013)
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06/28/2013 49 Exhibits in Support of 45 MOTION for Sanctions MOTION for Protective Order , 46
Exhibits, 48 Exhibits, Exhibit 6 by Defendants Stacy Blackburn, Steve Blackburn,
Fulfillment Solutions Services, LLC, Josh Gill, Grower Trust, LLC, David Selakovic,
Dave Thompson, Vegalab, LLC, {Wender, Charles) {Entered: 06/28/2013)

06/28/2013 50 Exhibits in Support of 45 MOTION for Sanctions MOTICN for Protective Order , 46
Exhibits, 48 Exhibits, 49 Exhibits, Exhibit @ by Defendants Stacy Blackburn, Steve
Blackburn, Fulfiliment Solutions Services, LLC, Josh Gill, Grower Trust, LLC, David
Selakovic, Dave Thompson, Vegalab, LLC. (Wender, Charles) {(Entered:
06/28/2013)

06/28/2013 51 Exhibits tn Support of 45 MOTION for Sanctions MOTION for Protective Order , 50
Exhibits, 48 Exhihits, 49 Exhibits, Exhibit 7 by Defendants Stacy Blackburn, Steve
Blackburn, Fulfillment Solutions Services, LLC, Josh GHl, Grower Trust, LLC, David
Selakovic, Dave Thampson, Vegalab, LLC. (Wender, Charles} (Entered:
06/28/2013)

06/28/2013 52 Exhibits in Support of 45 MOTION for Sanctions MOTION for Protective Order , 50
Exhibits, 46 Exhibits, 48 Exhibits, 49 Exhibits, 51 Exhibits, Exhibit 8 by
Defendants Stacy Blackburn, Steve Blackburn, Fulfiliment Solutions Services, LLC,
Josh Gill, Grower Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC.
(Attachments: # 1 Exhibit Part B)(Wender, Charles) {(Entered: 06/28/2013)

06/28/2013 53 Exhibits in Support of 45 MOTION for Sanctions MOTION for Protective Order , 50
Exhibits, 46 Exhibits, 48 Exhibits, 49 Exhibits, 51 Exhibits, 52 Exhibits, Exhibit 9
by Defendants Stacy Blackburn, Steve Blackburn, Fulfillment Solutions Services,
LLC, Josh Gill, Grower Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC.
{Wender, Charles} {(Entered; 06/28/2013}

06/28/2013 54 Exhibits in Support of 53 Exhibits, 45 MOTION for Sanctions MOTION for
Protective Order , 50 Exhibits, 46 Exhibits, 48 Exhibits, 49 Exhibits, 51 Exhibits,
52 Exhibits, Exhibit 10-A, B by Defendants Stacy Blackburn, Steve Blackburn,
Fulfillment Solutions Services, LLC, Josh Gilt, Grower Trust, LLC, David Selakovic,
Dave Thompson, Vegalab, LLC, (Attachments: # 1 Exhibit Part B){Wender,
Charles) {Entered: 06/28/2013)

06/28/2013 55 Exhibits in Support of 53 Exhibits, 45 MOTION for Sancticns MOTION for
Protective Order , 50 Exhibits, 46 Exhibits, 54 Exhibits, 48 Exhibits, 49 Exhibits,
51 Exhibits, 52 Exhibits, Exhibit 10-C, D by Defendants Stacy Blackburn, Steve :
Blackburn, Fulfiiment Solutions Services, LLC, Josh Gill, Grower Trust, LLC, David :
Selakovic, Dave Thompson, Vegalab, LLC. (Attachments: # 1 Exhibit Part C)
(Wender, Charles) (Entered: 06/28/2013)

06/28/2013 56 Exhibits in Support of 53 Exhibits, 55 Exhibits, 45 MOTION for Sanctions MOTION
for Protective Order , 50 Exhibits, 46 Exhibits, 54 Exhibits, 48 Exhibits, 49
Exhibits, 51 Exhibits, 52 Exhibits, Exhibit 10-E by Befendants Stacy Blackburn,
Steve Blackburn, Fulfilment Solutions Services, LLC, Josh Gill, Grower Trust, LLC,
David Selakovic, Dave Thompson, Vegalab, LLC. (Wender, Charles) (Entered:
06/28/2013)

06/28/2013 57 MINUTE ORDER Setting Hearing on Motion 45 Motion for Sanctions and Protective
Order. Forthwith Motion Hearing set for 7/12/2013 at 1:30 PM in Courtroom C201
before Magistrate Judge Kathleen M. Tafoya. Plaintiffmay file a response to
Defendants' Motion no later than 7/8/2013. By Maagistrate Judge Kathleen M.
Tafoya on 6/28/2013, (kiyon, } (Entered: 06/28/2013)

07/01/2013 h8 Exhibits in Support of 56 Exhibits, 53 Exhibits, 55 Exhibits, 45 MOTION for
Sanctions MOTION for Protective Order , 50 Exhibits, 46 Exhibits, 54 Exhibits, 48
Exhibits, 49 Exhibits, 51 Fxhibits, 52 Exhibits, Exhibit 11-A, 11-B by Defendants .
Stacy Blackburn, Steve Blackburn, Fulfilment Solutions Services, LLC, Josh Gill, !
Grower Trust, LLC, Dave Thompson, Vegalab, LLC, Interested Parties Thomas
Ryan, Wendy Ryan. (Attachments: # 1 Exhibit Part B){Wender, Charles) (Entered:
07/01/2013)

07/01/2013 59 Exhibits in Support of 56 Exhibits, 53 Exhibits, 55 Exhibits, 45 MOTION for
Sanctions MOTION for Protective Order , 50 Exhibits, 46 Exhibits, 54 Exhibits, 48
Exhibits, 49 Exhibits, 58 Exhibits,, 51 Exhibits, 52 Exhibits, Exhibit 12-A, B by
Defendants Stacy Blackburn, Steve Blackburn, Fulfiliment Solutions Services, LLC,
Josh Gill, Grower Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC,

018
hitps:#courtlink. lexisnexis comfControiSupportfUserCaontrols/ShowDocket . aspx PKey=349530904[0][2]-110]0] 0 818




Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 43 of 184 Page ID
1meGase 2:17-cv-07748-ODW-MRW  Documesnektdodriled $2420648 Page 19 of 44 Page 1D #:166

07/01/2013 60

07/01/2013 61

07/01/2013 62

07/01/2013 63

07/08/2013 64

07/08/2013 65

07/12/2013 66

07/15/2013 67

Interested Parties Thomas Ryan, Wendy Ryan. (Attachments: # 1 Exhibit Part B}
{Wender, Charles) (Entered: 07/01/2013}

Exhibits in Support of 56 Exhibits, 53 Exhibits, 55 Exhibits, 45 MOTION for
Sanctions MOTION for Protective Order , 59 Exhibits,, 50 Exhibits, 46 Exhibits, 54
Exhibits, 48 Exhibits, 49 Fxhibits, 58 Exhibits,, 51 Exhibits, 52 Exhibits, Exhibit C,
Criminal Record of Gustavo Escamilla by Defendants Stacy Blackburn, Steve
Blackburn, Fulfillment Solutions Services, LLC, Josh Gill, Grower Trust, LLC, Davld
Selakovic, Dave Thompson, Vegalab, LLC, Interested Parties Thomas Ryan, Wendy
Ryan. (Wender, Charles) {Entered: 07/01/2013)

Exhibits in Support of 56 Exhibits, 53 Exhibits, 55 Exhibits, 45 MOTION for
Sanctions MOTION for Proteciive Order , 60 Exhibits,, 59 Exhibits,, 50 Exhibits, 46
Exhibits, 54 Exhibits, 48 Exhibits, 49 Exhibits, 58 Exhibits,, 51 Exhibits, 52
Exhibits, Exhibit D, emails to Charles Wender by Defendants Stacy Blackburn,
Steve Blackburn, Fulfilment Solutions Services, LLC, Josh Gill, Grower Trust, LLC,
David Selakovic, Dave Thompson, Yegalab, LLC, Interested Parties Thomas Ryan,
Wendy Ryan. {Wender, Charles) (Entered: 07/01/2013)

Exhibits in Support of 56 Exhibits, 53 Exhibits, 61 Exhibits,, 55 Exhibits, 45
MOTION for Sanctions MOTION for Protective Order , 60 Exhibits,, 59 Exhibits,, 50
Exhibits, 46 Exhibits, 54 Exhibits, 48 Exhibits, 49 Exhibits, 58 Exhibits,, 51
Exhibits, 52 Exhibits, Exhibit E, Sampie of email to David Selakovic by Defendants
Stacy Blackburn, Steve Blackburn, Fulfillment Solutions Services, LLC, Josh Gili,
Grower Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC, Interested
Parties Thomas Ryan, Wendy Ryan. {Wender, Chartes) {Enterad: 07/01/2013)

Exhibits in Support of 56 Exhibits, 53 Exhibits, 61 Exhibits,, 55 Exhibits, 45
MOTION for Sanctions MOTION for Protective Qrder , 6Q Exhibits,, 59 Exhibits,, 5C
Exhibits, 46 Exhibits, 54 Exhibits, 48 Exhibits, 49 Exhibits, 62 Exhibits,, 58
Exhibits,, 51 Exhibits, 52 Exhibits, Exhibit F, Capies of cites by Defendants Stacy
Blackburn, Steve Blackburn, Fulfiilment Solutions Services, LLC, Josh Gill, Grower
Trust, LLC, David Selakovic, Dave Thompson, Vegalab, LLC, Interested Parties
Thomas Ryan, Wendy Ryan. (Wender, Charles) (Entered: 07/01/2013)

MEMORANDUM regarding 27 MOTION to Dismiss for Lack of Jurisdiction MOTION
to Dismiss for Failure to State a Claim filed by Stacy Blackburn, Dave Thompson,
Fulfilment Solutions Services, LLC, Grower Trust, LLC, Josh Gill, Steve Blackburn,
Vegalab, LLC, David Sejakovic. Motions referred to Magistrate Judge Kathleen M,
Tafoya by Chief Judge Marcia S. Krieger on 7/8/13. Text Only Entry (msksec, )
{(Entered: 07/08/2013)

BRIEf in Opposition to 45 MOTICN for Sanctions MOTICN for Protective Crder
filed by Plaintiff Greenway Nutrients, Inc.. {D'Attaray, Mainak) (Entered:
07/08/2013)

COURTROOM MINUTES for Motion Hearing held on 7/12/2013 before Magistrate
Judge Kathleen M. Tafoya. ORDERED: Parties are directed to exchange initial
disclosures with respect to a list of potential witnesses on or before July 16, 2013
by 5:00 p.m. (MST). Mr. Escamilla is CRDERED to not have any communhication or
contact, direct or indirect, with any of defendants’ disclosed witnesses, including
Thomas Ryan, Wendy Ryan, their daughter Jessica Campbell, and Jessica
Campbell's employer. Court advises Mr. Escamilla that further communications, if
necessary, must be through his attorneys. Mr. Escamilla further advised that any
more direct communications of the kind and nature made previously will result in
a recommendation that this case be considered for dismissal for abuse of the
court system. Defendants’ Moticn for Sanctions and Protective Order 45 is
GRANTED IN PART, as stated on record. Defendants are awarded reasonable costs
with respect to the preparation and presentation of the motion, including
attorneys fees. Defendants are directed to file a itemization of costs and fees and
file with the court on or before July 22, 2013, Any objections to the amounts
claimed shall be filed on or before August 1, 2013. Plaintiff's oral moticn to
exclude travel costs is DENIED. Defendant's attorney is awarded his own
reasonable travel costs for appearance at this hearing, however will not be
awarded attarney's fees for his trave! time. FTR: S. Grimm. {sgrim} {Entered:
07/15/2013}

SUMMONS Returned Executed by Greenway Nutrients, Inc.. Supreme Growers,
LLC served on 6/26/2013, answer due 7/17/2013. (D'Attaray, Mainak} {Entered:
D19
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07/17/2013

07/18/2013

07/19/2013

07/19/2013

07/15/2013

07/22/2013

08/01/2D013

08/07/2013

08/09/2013

08/09/2013

08/13/2013

08/13/2013

08/13/2013

08/13/2013

08/14/2013

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

07/15/2013)

MOTION to Dismiss Adopting Prior Motion by Defendant Supreme Growers, LLC,
{(Wender, Charles) (Entered: 07/17/2013)

MEMORANDUM regarding 68 MOTICN to Dismiss Adopting Prior Motion filed by
Supreme Growers, LLC. Motions referred to Magistrate Judge Kathleen M. Tafoya
by Chief Judge Marcia S. Krieger on 7/18/13. Text Only Entry {(msksec, }
{Entered: 07/18/2013)

AFFIDAVIT in Support of Attorney's Fees by Defendants Stacy Blackburn, Steve
Blackburn, Fulfillment Solutions Services, LLC, Josh Gill, Grower Trust, LLC, David
Selakovic, Supreme Growers, LLC, Dave Thompsen, Vegalab, LLC, Interested
Parties Thomas Ryan, Wendy Ryan. {Wender, Charles} (Entered: 07/19/2013)

MOTION to Dismiss Party Defendant Josh Gill by Plaintiff Greenway Nutrients,
Inc.. (D'Attaray, Mainak)} (Entered: 07/19/2013)

Notice to Court re Attorney Wender's Representation of Defendant Josh Gill by
Plaintiff Greenway Nutrients, Inc.. (D'Aftaray, Mainak} Mcdified on 7/22/2013 to
correct text {mnfsl, ). (Entered: 07/19/2013)

ORDER granting 71 Motion to Dismiss Party Party Josh Gill terminated. All
captions shall omit Mr. Gill. by Chief Judge Marcia S. Krieger on 7/22/13. Text
Only Entry{msksec, ) (Entered: 07/22/2013)

OBIECTIONS to 70 Affidavit, by Plaintiff Greenway Nutrients, Inc.. {Levine,
Zachary) {Entered: 08/01/2013)

Proposed Scheduling Order Filed Unilaterally by Plaintiff Greenway Nutrients, Inc..
{Attachments: # 1 Affigavit ISO Prap. Sched. Order)(D'Attaray, Mainak) (Entered:
08/07/2013)

WITHDRAWN - MOTION for Leave to File Unilateral Civil Scheduling Order by
Defendants Stacy Blackburn, Steve Blackburn, Fulfiiment Solutions Services, LLC,
Grower Trust, LLC, David Selakovic, Supreme Growers, LLC, Dave Thompson,
Vegalab, LLC. (Attachmants: # 1 Continuation of Main Document)(Wender,
Charles) Modifted on 8/15/2013 to withdraw pursuant to chambers instructions as
per Notice at 78 (kiyon, ). {(Entered: 08/09/2013)

Proposed Scheduling Order Submitted Jointly {w/ consent of Defendants
Blackburn, et al.) by Plaintiff Greenway Nutrients, Inc.. (D'Attaray, Mainak)
(Entered: 08/09/2013)

Notice of Withdrawal of 76 Motion to File Unilateral Civit Scheduling Grder by
Defendants Stacy Blackburn, Steve Blackburn, Fulfillment Solutions Services, LLC,
Grower Trust, LLC, David Selakovic, Supreme Growers, LLC, Dave Thompson,
Vegalab, LLC, (Wender, Charles) Modified on 8/13/2013 to terminate Motion and
correct title as this is not a Motion but a Notice (klyon, ). {(Entered: 08/13/2013)

Renewed MOTION to Dismiss by Defendants Stacy Blackburn, Steve Blackburn,
Fulfillment Solutions Services, LLC, Grower Trust, LLC, David Selakovic, Supreme
Growers, LLC, Dave Thompson, Vegalab, LLC. {(Attachments: # 1 Exhibit){Wender,
Charles) {Entered: 08/13/2013)

MEMORANDUM regarding 76 MOTICN for Leave to File Unilateral Civil Scheduling
Order filed by Stacy Blackbuirn, Dave Thompson, Fulfillment Solutions Services,
LLC, Grower Trust, LLC, Steve Blackburn, Vegalab, LLC, Supreme Growers, LLC,
David Selakovic. Motions referred to Magistrate Judge Kathleen M, Tafoya by Chief
Judge Marcia S. Krieger on 8/13/13. Text Only Entry {msksec, ) (Entered:
08/13/2013)

Exhibits in Support of 79 Renewed MOTION to Dismiss Transcript of 7/12/13
Hearing by Defendants Stacy Blackburn, Steve Blackburn, Fulfillment Solutions
Services, LLC, Grower Trust, LLC, David Selakovic, Supreme Growers, LLC, Dave
Thompson, Vegalab, LLC. {Wender, Charles) {(Entered: 08/13/2013)

MEMORANDUM regarding 79 Renewed MOTION to Dismiss filed by Stacy
Blackburn, Dave Thompson, Fulfillment Solutions Services, LLC, Grower Trust,
LLC, Steve Blackburn, Vegalab, LLC, Supreme Growers, LLC, David Selakovic.
Motions referred to Magistrate Judge Kathleen M. Tafoya by Chief Judge Marcia S.
Krieger on 8/14/13. Text Only Entry {msksec, } (Entered: 08/14/2013)
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08/14/2013

08/14/2013

08/15/2013

08/16/2013

09/03/2013

09/11/2013

09/20/2013

12/04/2013

12/05/2013

01/07/2014

01/17/2014
01/17/2014
01/21/2014
01/21/2014

02/06/2014

83

84

85

86

87

a8

89

90

91

92

G3

94

95

96

97

COURTROOM MINUTES for Telephonic Scheduling Conference held on 8/14/2013
before Magistrate Judge Kathleen M. Tafoya. Discovery due by 3/14/2014.
Dispositive Motions due by 4/14/2014. OQRDERED; A Telephonic Finai Pretrial
Conference is set for June 17, 2014 gt 9:30 a.m. The parties shall initiate a
canference call and contact chambers at (303} 335-2780 at the time of the Final
Pretrial Conference. A Final Pretrial Order shall be prepared by the parties and
submitted to the court no later than seven (7} days before the final pretrial
conference. FTR: S. Grimm. (sgrim) (Entered: 08/14/2013)

SCHEDULING ORDER by Magistrate Judge Kathleen M. Tafoya on 8/14/13. (sgrim)
{Entered: 08/14/2013)

TRANSCRIPT of Motion Hearing held on 7-12-13 before Magistrate Judge Tafoya.
Pages: 1-54. NOTICE - REDACTION OF TRANSCRIPTS: Within seven calendar
days of this filing, each party shali inform the Court, by filing a Notice of Intent to
Redact, of the party's intent to redact personal identifiers from the electronic
transcript of the court proceeding. If a Notice of Intent to Redact is not filed within
the allotted time, this transcript will be made electronically available after 90
days. Please see the Notice of Electronic Availability of Transcripts document at
www.cod, uscouirts,gov. Transcript may only be viewed at the court public terminal
or purchased through the Court Reporter/Transcriber prior to the 90 day deadline
for electronic posting on PACER. Release of Transcript Restriction set for
11/18/2013. (Avery Woods Reporting, } (Entered: 08/15/2013)

TRIAL PREPARATION QRDER - CIVIL by Chief Judge Marcia 5. Krieger on 8/16/13,
{msksec, } (Entered: 08/16/2013)

BRIEF in Cpposition to 79 Renewed MOTION to Dismiss filed by Plaintiff Greenway
Nuttrients, Inc.. (Attachmants: # 1 Exhibit Declaration of Zachary Levine)({Levine,
Zachary) (Entered: 06/03/2013)

SUPPLEMENT/AMENDMENT to 72 MOTION to Disqualify Notice to Court re
Attorney Wender's Representation of Defendant Josh Gill by Plaintiff Greenway
Nutrients, Inc.. (Attachments: # 1 Declaration of Josh Gill, # 2 Exhibit}(Levine,
Zachary} (Entered: 09/11/2013)

RESPONSE to 72 MOTION to Disqualify Notice to Court re Attorney Wender's
Representation of Defendant Josh Gill, 88 Supplement/Amendment, RESPONSE
TO PLAINTIFF'S FILING by Defendants Stacy Blackburn, Steve Blackburn,
Fuffillment Solutions Services, LLC, Grower Trust, LLC, David Selakovic, Supreme
Growers, LLC, Dave Thompson, Vegalab, LLC. {Wender, Charles) (Entered:
09/20/2013)

ORDER re: 70 Sworn Declaration of Charles Wender. ORDEREC Plaintiff shali pay
to the Defendants, though their counsel Charles Wender, the total sum of
$8,925.00 in certified funds within thirty days of the entry of this ORDER, by
Magistrate Judge Kathieen M. Tafoya on 12/4/13. {sgrim)} (Entered: 12/04/2013)

ORDER denying 79 Defendants' Renewed Motion to Dismiss, by Magistrate Judge
Kathleen M. Tafoya on 12/5/13.(sgrim) (Entered; 12/05/2013)

ORDER TO SHOW CAUSE. ORDERED that, on or before January 21, 2014, Plaintiff
shall show cause in writing why its claims against Defendants Ecowin, LLC; New
Epic Media, LLC; Chris Kohlhagen; Beas Hive, LLC; Gringo Diahlo Hydro; Hoops
Enterprise, LLC; James Halk; David Y.5. Park; and Koo Kyung-Bon should not be
dismissed without prejudice pursuant to Fed. R. Chv. P. 4(m) for fack of service, by
Magistrate Judge Kathleen M. Tafoya on 1/7/14. (sgrim) (Entered: 01/07/2014)

SUMMONS REQUEST as to Bea's Hive, LLC; New Epic Media, LLC by Plaintiff
Greaenway Nutrients, Inc.. (Levine, Zachary) (Entered: 01/17/2014)

SUMMONS REQUEST as to Ecowin, LLC by Plaintiff Greenway Nutrients, Inc..
{Levine, Zachary) (Enterad: 01/17/2014)

SUMMONSES issued by Clerk. (Attachments: # 1 Summons) {(kiyon, } {(Entered:
01/21/2014)

RESPONSE TO ORDER TO SHOW CALUSE re 92 by Plaintiff Greenway Nutrients,
Inc., (Attachments: # 1 Exhibit}{Levine, Zachary) (Entered: 01/21/2014)

MOTICN to Dismiss by Defendant Hoops Enterprise, LLC. (Wender, Charles)
(Entered: 02/06/2014)
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02/06/2014

02/10/2014

02/24/2014

02/24/2014

02/25/2014

02/26/2014

02/26/2014

03/13/2014

03/26/2014

04/09/2014

04/21/2014

98

a9

100

101

102

103

104

105

106

107

108

NOTICE of Change of Address/Cantact Information by Charles Wender {Wender,
Charles) (Entered: 02/06/2014}

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE re: Pefendants
Steve Blackburn, Stacy Blackburn, David Selakovic, Fulfillment Solutions Services,
LLC, Vegalab, LLC, Grower Trust, LLC, and Dave Thompson's Motion to Dismiss 27
be GRANTED; Defendant Supreme Growers, LLC's Motion to Dismiss Adopting
Prior Motion (D.E. 27) 68 be GRANTED; Motion to Dismiss on Behalf of Defendant
Hoops Enterprises, LLC 97 be GRANTED; and that the case be dismissed in its
entirety, by Magistrate Judge Kathleen M. Tafoya on 2/10/13. (sgrim) (Entered:
02/10/2014)

OBJECTION to 99 Report and Recommendations filed by Plaintiff Greenway
Nutrients, Inc.. {Levine, Zachary) (Entered: 02/24/2014)

First MOTION for Leave to file First Amended Complaint by Plaintiff Greenway
Nutrients, Inc.. (Attachments: # 1 Proposed Document, # 2 Exhibit, # 3 Proposed
Order (PDF Cnly)){Levine, Zachary} (Entered. 02/24/2014)

MEMORANDUM regarding 101 First MOTION for Leave to file First Amended
Complaint filed by Greenway Nutrients, Inc. Motions referred to Magistrate Judge
Kathleen M. Tafoya by Chief Judge Marcia S. Krieger on 2/25/14, Text Only Entry
{msksec, } (Entered: 02/25/2014)

RESPCNSE to Ohbjection to 99 RECOMMENDATICN OF UNITED STATES
MAGISTRATE JUDGE re 27 MOTION to Dismiss for Lack of Jurisdiction MOTION to
Dismiss for Failure to State a Claim filed by Stacy Blackburn, Dave Thompson,
Fulfillment Solutions Services, LLC, G filed by Defendants Stacy Blackburn, Steve
Blackburn, Fulfillment Sclutions Services, LLC, Grower Trust, LLC, David
Selakovic, Supreme Growers, LLC, Dave Thompson, Vegalab, LLC. (Wender,
Charies) (Entered: 02/26/2014)

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE that Ptaintiff's claims
against Defendants Chris Kehlhagen; Beas Hive, LLC; Gringo Diable Hydro; Hoops
Enterprise, LLC; James Halk; David Y.S Park; and Koo Kyung-Bon be dismissed
without prejudice pursuant to Fed. R. Civ. P. 4(m) for lack of service. The Order to
Show Cause (Doc. No. 92 ) is DISCHARGED to the extent it cancerns Plaintiffs
failure to serve Defendants Ecowin, LLC and New Epic Media, LLC. Plaintiff ts
granted an extension of time through April 17, 2014 to serve Ecowin and New
Epic Media. By Magistrate Judge Kathleen M. Tafova on 2/26/2014, {kiyon, )
(Entered: 02/26/2014)

RESPONSE to 101 First MOTION for Leave to file First Amended Complaint filed by
Defendants Steve Blackburn, Fulfiliment Solutions Services, LLC, David Selakovic,
Supreme Growers, LLC. (Attachments: # 1 Exhibit Exhibit A - Affidavits, # 2
Exhibit Exhibit B - Blogs, # 3 Exhibit Exhibit C - Criminal History, # 4 Exhibit
Exhibit D - Greenway Website)(Wender, Charles) {Entered: 03/13/2014)

OPINION AND ORDER ADCPTING RECOMMENDATION AND GRANTING IN PART
AND DENYING IN PART MOTION FOR LEAVE TO AMEND COMPLAINT: The Court
ADOPTS the Recommendation 99 that the Motions to Dismiss (# 27 , 68, 87 )
filad by Defendants Steven Btackburn, Stacy Blackburn, David Selakovic,
Fuffillment Solutions Services, LLC, Vegalab, LLC, Grower Trust, LLC, David
Thompson, Supreme Growers, LLC, and Hoops Enterprises, LLC, be GRANTED.
The Plaintiff's First Motion for Leave to file First Amended Complaint 101 is
GRANTED IN PART AND DENIED IN PART. The Plaintiff is granted feave to amend.
However, the Court does not accept the proposed Amended Complaint filed at
Docket #101. Within 14 days, the Plaintiff is directed to re-file its Amended
Complaint, clarifying its breach of contract claim as directed by the Court in its
analysis. Fallure to comply with this Order will result in dismissal of the Complaint
tn its entirety, by Chief Judge Marcia S. Krieger on 3/26/14.{msksec, } (Entered:
03/26/2014)

AMENDED COMPLAINT against Stacy Blackburn, Fulfilment Solutions Services,
LLC, David Selakovic, Supreme Growers, LLC, filed by Greenway Nutrients, Inc..
(Attachments: # 1 Exhibit){Levine, Zachary) (Entered: 04/09/2014)

ORDER adopting 104 Report and Recommendation that ciaims agains unserved
Defendants be dismissed. Proper notice having been given and no timely
objection having been filed, the Recommendation is adopted and shall become the
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order of the court. The caption shall be amended in accordance therewith. by
Chief Judge Marcia S. Krieger on 4/21/2014.(msk, ) (Entered: 04/21/2014)

04/23/2014 109 MOTION to Dismiss for Lack of Jurisdiction by Defendants Steve Blackburn,
Fulfiiment Solutions Services, LLC, David Selakovic, Supreme Growers, LLC.
{Wender, Charles) (Entered: 04/23/2014)

04/23/2014 110  Exhibits in Support of 109 MOTION to Dismiss for Lack of Jurisdiction by

Defendants Steve Blackburn, Fulfillment Solutions Services, LL.C, David Selakovic,
Supreme Growers, LLC. {Attachments: # 1 Exhibit A-Defendants' Affidavits, # 2
Exhibit B-Sworn Declaration, # 3 Exhibit C-Notice of Suspension, # 4 Exhibit D-
Press reports, # 5 Exhibit E-News Article/Minutes, # 6 Exhibit F-Website clip, # 7
Exhibit G-Summary, # 8 Exhibit H-Escamilla's Dedlaration, # 9 Exhibit I-Trudeau's
Declaration, # 10 Exhibit J-Blogs, # 11 Exhibit K-License Revocation, # 12 Exhibit
L-Court Records)(Wender, Charles) (Entered: 04/23/2014)

05/06/2014 111 MEMORANDUM regarding 109 MOTION to Dismiss for Lack of Jurisdiction filed by
Steve Blackburn, Supreme Growers, LLC, Fulfillment Solutions Services, LLC,
David Selakovic. Motions referred to Magistrate Judge Kathleen M. Tafoya by Chief
Judge Marcia S. Krieger on 5/6/14. Text Only Entry (msksee, ) (Entered:
05/06/2014)

05/07/2014 112 RESPONSE to 109 MOTION to Dismiss for Lack of Jurisdiction filed by Plaintiff
Greenway Nutrients, Inc.. (Levine, Zachary) {Entered: 05/07/2014)

05/15/2014 113  REPLY to Response to 109 MOTION to Dismiss for Lack of Jurisdiction filed by
Defendants Steve Blackburn, Fulfillment Solutions Services, LLC, David Selakovic,
Supreme Growers, LLC, (Attachments: # 1 Exhibit PRESS RELEASES, # 2 Exhibit
BLOGS)(Wender, Charles) (Entered: 05/15/2014)

0£5/30/2014 114 MINUTE CRDER: At the Scheduling Conference in this matter, the parties indicated
they would be consenting to the jurisdiction of the magistrate judge. However, the
parties never consernted. Therefore, the Final Pretrial Conference set for June 17,
2014, is vacated, to be reset by Chief District Judge Marcia S. Krieger. By
Magistrate Judge Kathleen M, Tafoya on 5/30/14. Text Only Entry (kmtlcl )
(Entered: 05/30/2014)

07/23/2014 115  MOTION for Sanctions and Indirect Criminal Contempt by Defendants Steve
Blackburn, Fulfillment Solutions Services, LLC, David Selakovic, Supreme
Growers, LLC. (Attachments: # 1 Exhibit Exhibit List, # 2 Exbiblt A. Sworh
Declaration, # 3 Exhibit B. Blogs, # 4 Exhibit C. Counterfeit Emails){Wender,
Charles) (Entered: 07/23/2014)

07/24/2014 116 MEMCRANDUM regarding 115 MOTION for Sanctions and Indirect Criminal
Contempt filed by Steve Blackburn, Supreme Growers, LLC, Fulfillment Sclutions
Services, LLC, David Selakovic. Motions referred to Magistrate Judge Kathleen M,
Tafoya by Chief Judge Marcia S. Krieger on 7/24/14. Text Only Entry {msksec, )
(Entered: 07/24/2014)

08/06/2014 117  BRIEF in Opposition to 115 MOTION for Sanctions and Indirect Criminal Contempt :
filed by Plaintiff Greenway Nutrients, Inc.. (Levine, Zachary) (Entered: i
08/06/2014)

08/18/2014 118 REPLY to Response to 115 MOTION for Sanctions and Indirect Criminal Contempt
filed by Defendants Steve Blackburn, Fulfillment Solutions Services, LLC, David
Setakovic, Supreme Growers, LLC. (Attachments: # 1 Exhibit Sworn Declaration
of Charles Wender, # 2 Exhibit Blog w/ Link to Bar Complaint, # 3 Exhibit Link to
Escamilla's Respense to Bar){Wender, Charles} (Entered: 08/18/2014)

10/06/2014 119  AFFIDAVIT by Interested Party Thomas Rvan. (Attachmeants: # 1 Exhibit){(Ryan,
Thomas) (Entered: 10/06/2014}

10/06/2014 120  MOTION for Contermnpt by Interested Party Thomas Ryan. (Attachments: # 1
Exhibit)}{Ryan, Thomas) {Entered: 10/06/2014)

10/07/2014 121  MEMORANDUM regarding 120 MOTION for Contempt filed by Thomas Ryan.
Motions referred to Magistrate Judge Kathleen M. Tafoya by Chief Judge Marcia S.
Krieger on 10/7/14. Text Only Entry (msksec, ) (Entered: 10/07/2014)

10/08/2014 122 NOTICE OF ADOPTING AFFIDAVIT OF THOMAS RYAN by Defendants Stacy
Blackburn, Fulfillment Solutions Services, LLC, David Selakovic, Supreme
Growers, LLC {(Wender, Charles) {Entered: 10/08/2014)
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10/21/2014

02/23/2015

02/26/2015

03/03/2015

03/11/2015

03/23/2015

03/31/2015

04/01/2015

D4/07/2015

05/13/2015

05/19/2015

05/19/2015

05/19/2015

05/19/2015

05/21/2015

05/21/2015

05/21/2015

123

124

125

126

127

128

129

130

131

132

133

134

135

136

137

138

139

BRIEF in Opposition to 120 MOTION for Contempt filed by Plaintiff Greenway
Nutrients, Inc.. (Levine, Zachary) (Entered: 10/21/2014)

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE that 109 Motion to
Dismiss First Amended Complaint be granted in part and denied in part. By
Magistrate Judge Kathleen M. Tafoya on 2/20/15. {dkals, ) {Entered: 02/23/2015}

ORDER denying 115 Mation for Sanctions and Indirect Criminal Contempt and 120
Motion to Held Gus Escamilla and Marc Kent in Contempt of Court by Magistrate
Judge Kathleen M. Tafoya on 2/26/15.(dkais, ) (Entered: 02/26/2015)

OBIECTION to 124 Report and Recommendations filed by Defendants Steve
Blackburn, David Selakovic. {(Wender, Charles) {Entered: 03/03/2015)

OBJECTION/Appeal of Magistrate Judge Decision to District Court re 125 QOrder on
Motion for Sanctions, Order on Motion for Contempt by Defendants Steve
Blackburn, Fulfiliment Solutions Services, L1L.C, David Selakovic, Supreme
Growers, LLC, (Wender, Charles) (Entered: 03/11/2015)

RESPONSE to 127 Objection/Appeal of Magistrate Judge Decision filed by Plaintiff
Greenway Nutrients, Inc.. {Attachments: # 1 Affidavit Gustavo Escamilla){Levine,
Zachary) {Entered:; 03/23/2015)

ORDER adopting Report and Recommendations re 124 that the Motion to Dismiss
for Lack of Jurisdiction 109 be GRANTED in part and DENIED in part. The Mgticn
to Dismiss is GRANTED with respect to the breach of contract claims and all
claims against Supreme Growers, LLC. The motion is DENIED In all other respects
by Chief Judge Marcia S. Krieger on 3/31/15.(pglov} (Entered: 03/31/2015)

RESPCNSE to 127 OBIECTION/Appeal of Magistrate Judge Decision to District
Court re 125 Order on Motion for Sanctions, Crder on Motion for Contempt by
Defendants Steve Blackburn, Fulfiliment Solutions Services, LLC, David Selakovic,
Supreme Growers, LLC, filed by Defendants Steve Blackburn, Fulfillment Solutions
Services, LLC, David Selakovic, Supreme Growers, LLC, (Attachments: # 1 Exhibit
Random Samples of "Blogs”, # 2 Exhibit Email from Escamilla - Exhibit 16 at
Mation Hearing, # 3 Exhibit Excerpts from Letter to Florida Bar)(Wender, Charles)
(Entered: 04/01/2015)

Defendants’ ANSWER to 107 Amended Complaint by Steve Blackburn, Fulfillment
Solutions Services, LLC, David Selakovic.{Wender, Charies) (Entered:
04/07/2015)

MINUTE ORDER: Status Conference set for 6/2/2015 at 10:30 AM in Courtroom
C201 before Magistrate Judge Kathleen M. Tafoya. No later than 5/27/2015, the
parties shall file Status Reports advising the court of the need for scheduling in
this case. By Magistrate Judge Kathleen M. Tafoya on 5/13/2015. Text Only Entry
{kmtlc2} (Entered: 05/13/2015)

Uncopposed MOTION for Leave to Appear BY TELEPHONE by Defendants Steve
Blackburn, Fulfillment Solutions Services, LLC, David Selakovic. (Wender, Charles)
{Entered: 05/19/2015)

STATUS REPCRT by Defendants Steve Blackburn, Fulfillment Solutions Services,
LLC, David Selakovic. {Wender, Charles) (Entered: 05/19/2015)

MEMORANDUM regarding 133 Unopposed MOTION for Leave to Appear BY
TELEPHONE flled by Steve Blackburn, Fulfillment Solutions Services, LLC, David
Selakovic. Motions referred to Magistrate Judge Kathleen M. Tafoya by Chief Judge
Marcia S. Krieger on 5/19/15. Text Oniy Entry {msksec, } {(Entered: 05/19/2015)

MINUTE ORDER granting 133 Motion to Appear by Telephone. Defendants' counsel
may appear at the Status Conference by telephone by calling chambers, 303-335-
2780, at the scheduled time. By Magistrate Judge Kathleen M. Tafoya on
5/19/2015, Text Only Entry (kmtlc2) (Entered: 05/19/2015}

First MOTION to Withdraw as Attorney by Plaintiff Greenway Nutrients, Inc..
{Levine, Zachary) (Entered: 05/21/2015)

First MOTION for Leave to Appear by telephone by Plaintiff Greenway Nutrients,
Inc.. {(Levine, Zachary) {Entered: 05/21/2015)

First STATUS REPORT by Plaintiff Greenway Nutrients, Inc,. {Levine, Zachary)
(Entered: 05/21/2015)
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05/22/2015

05/22/2015

05/22/2015

06/02/2015

06/26/2015

07/08/2015

07/21/2015

08/14/2015

08/17/2015

05/02/2015%

09/02/2015

10/27/2015

11/04/2015

140

141

142

143

144

i45

146

147

148

149

150

15

152

MEMORANDUM regarding 137 First MOTION to Withdraw as Attorney filed by
Greenway Nutrients, Inc,Motions referred to Magistrate Judge Kathleen M. Tafoya
by Chief Judge Marcia S. Krieger on 5/22/15. Text Only Entry {msksec, )
(Entered; 05/22/2015)

MEMQRANDUM regarding 138 First MOTION for Leave to Appear by telephone
filed by Greenway Nutrients, Inc, Motions referred to Magistrate Judge Kathleen
M. Tafoya by Chief Judge Marcia 5. Krieger on 5/22/15. Text Only Entry {msksec,
) (Entered: 05/22/2015)

MINUTE ORDER granting 138 Motion to Appear by Telephone. Counsel for Plaintiff
and Defendant may attend the Status Conference telephenically by initiating a
conference call and contacting chambers, 303-335-2780, at the scheduled time.
By Magistrate Judge Kathleen M. Tafoya on 5/22/2015. Text Only Entry {(kmtlc2)
{Entered: 05/22/2015)

CCURTROOM MINUTES for Telephanic Status Conference held on 6/2/2015 before
Magistrate Judge Kathleen M. Tafoya. ORDERED: Plaintiff shall secure new counsei
and file an entry of appearance on or before June 22, 2015. If an entry of
appearance is not filed, an order to show cause will be issued. Plaintiff's
Attorney's Motion to Withdraw as Counsel 137 is GRANTED, Attorney Zachary
Levine is relieved of any further representation, subject to the discussion heid at
today's hearing. Based upon the representation of counsel, Attorney Mainak
D'Attaray has left the law firm of Wolk &amp; Levine and should be terminated
from this case. FTR: KMT C201. {sgrim) (Entered: 06/02/2015)

ORDER TC SHOW CAUSE: On or before 7/10/2015, Plaintiff shall show cause in
writing, by and through legal counsel, whose appearance for Plaintiff has been
entered properly in this case, why this case should not be dismissed with
prejudice as permitted by D.C.COLC.LCivR 41.1 and Ehrenhaus v. Reynolds, 965
F.2d 916 {10th Cir. 1992). Piaintiff is hereby warned that failure toproperty
respond to this Order to Show Cause will result in a recommendation that this
case bhe dismissed in its entirety, pursuant to D.C.COLO.LCivR 41.1 and
Ehrenhaus, by Maglstrate Judge Kathleen M. Tafoya on 6/26/15. (morti, )
(Entered: 06/26/2015)

Mail Returned as Undeliverable: 144 Order to Show Cause addressed to Greenway
Nutrients, Inc. {dkals, ) {Entered; 07/08/2015)

RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE. The Court
respectfully RECOMMENDS that this case be dismissed In its entirety, with
prejudice, by Magistrate Judge Kathleen M. Tafoya on 7/21/15. {morti, ) (Entered:
07/21/2015)

ORDER adopting 146 Report and Recommendation of Dismissal for the Plaintiff's
failure to prosecute and to obtain counsel within a reasonable period of time.
Notice of the Recommendation was given and no timely objection was made,
however, previous attempts to give the Plaintiff notice have resulted in mail

- returned to the Court as undeliverable to the address of record. Because the

Plaintiff has nelther maintained a valid address in the court records nor obtained
counsel as is required for the Plaintiff (a corporation} to proceed, dismissal of the
action without prejudice is appropriate. It is so ordered. by Chief Judge Marcia S.
Krigger on 8/14/2015. Text Only Entry({msk, } (Entered: 08/14/2015)

JUDGMENT in favor of defendants and against Greenway Nutrients, Inc. re: 147
Order on Report and Recommendations, entered by Clerk on 8/17/15. {pglov)
(Entered: 08/17/2015)

MOTION for Attorney Fees , MOTION for Reconsideration re 147 Order on Report
and Recommendations,, by Defendants Steve Blackburn, Fulfillment Solutions
Services, LLC, David Selakovic. (Wender, Charles) (Entered: 09/02/2015)

Mail Returned as Undeliverable; 148 Judgment addressed to Greenway Nutrients,
Inc. {dkais, } (Entered: 09/02/2015)

OPINION AND ORDER denying 149 Motion for Reconsideration of Final Judgment
and an Award of Attorney Fees by Chief Judge Marcia S. Krigger on 10/27/15.
(dkals, } (Entered: 10/27/2015)

Amended MOTION for Aftorney Fees by Defendants Steve Blackburn, Fulfillment
Solutions Services, LLC, David Selakovic. {(Attachments: # 1 Affidavit Attorney
025
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11/06/2015

06/09/2016

06/13/2016

Date
08/17/2015

08/17/2015

08/17/2015

08/17/2015

153

154

155

Fulfillment Solutions

Fees){Wender, Charles) {Entered: 11/04/2015)

Mail Returned as Undetiverable: 151 Order addressed to Greenway Nutrients, Inc.
(dkals, ) {Entered: 11/06/2015)

NOTICE of Supplemental Authorities re: 152 Amended MOTION for Attorney Fees
by Defendants Steve Blackburn, Fulfiliment Solutions Services, LLC, David
Selakovic {Wender, Charles) (Entered: 06/09/2016)

ORDER denying 152 Motion for Attorney Fees. The Defendants seek an award of
attorney fees in this matter pursuant to the Lanham Act, 15 U.S.C. § 1117(a}, or
alternatively, pursuant to Colo. Rev. Stat. § 13-17-102. Under § 1117{a), the
Court may award reasonable attorney fees to the prevailing party in exceptional
cases. To determine whether the case is exceptional, the Court must consider
whether the suit was unfounded or brought for harassment and the like. King v.
PA Consulting Group, 485 F.3d 577, 592 (10th Cir. 2007); see also Octane Fitness,
LLC v, ICON Health &amp; Fitness, Inc,, 134 S.Ct, 1749, 175 {2014). Factors to
consider include the lack of foundation, the plaintiffs bad faith in bringing the suit,
the unusually vexatious and oppressive manner in which it is prosecuted, or other
reasons. King, 485 F.3d at 592. Similarly, C.R.S. § 13-17-102 provides that in any
civit action the Court shall award reasonable attorney fees against any attoerney or
party who has brought a civil action that jacked substantiat justification, meaning
substantially frivolous, groundless, or vexatious. Having reviewed the Defendants
motion and the record, the Court finds that the Defendants have failed to
establish that this is an exceptional case under the Lanham Act ar that it lacked
substantial justification under § 13-17-102. The Court notes that at the time the
case was dismissed for the Plaintiffs failure to maintain a valid address or to
obtain counsel, its clatms for trademark infringement, false designation of origin,
and unjust enrichment were still viable. These claims were not adjudicated on the
merits and the Court therefore cannot find that the suit was unfounded or
groundless. Further, aithough the Court agrees that some of the Plaintiffs litigation
tactics may have pushed the envelope, it does not find that the Plaintiffs manner
of conduct in litigation was unusually oppressive or vexatious. Accordingly, the
Court finds that an award of attorney fees is not warranted and the 152 Motion for
Attorney Fees is DENIED. by Chief Judge Marcia 5. Krieger on 06/13/2016, Text
Only Entry{msklc3, ) (Entered; 06/13/2016)

Judgmentis

Court Status

In Favor Of Against Amount Interest Cost Status Date
Steve Blackburn Greenway Nutrients, $0.00 0.00% $ 0.00 No 08/17/2015

Inc. Payment

inc. Payment

Inc. Payment

Greenway Nutrients, $ 0.00 0.00% $ 0.00 No 08/17/2015
Services, LLC Inc. Payment

David Selakovic Greenway Nutrients, $ 0.00 0.00% $ (.00 No 08/17/2015

Supreme Growers, LLC Greenway Nutrients, $ 0.00 0.00% ¢ 0.00 No 08/17/2015

Copyright © 2018 LexisNexis CourtLink, Inc. Al rights reserved,
#x% THIS DATA [S FOR INFORMATIONAL PURPOSES ONLY ***
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Honorable Marcia S. Krieger
Civil Action No. 13-cv-01088-MSKJ-KMT

GREENWAY NUTRIENTS, INC.,
Plaintiff,
v,

STEVE BLACKBURN, STACY
BLACKBURN, DAVID SELAKOVIC,
FULFILLMENT SOLUTIONS
SERVICES, LLC, VEGALAB, LLC,
GROWER TRUST, LLC, DAVE
THOMPSON, et al.,

Defendants.

MOTION FOR SANCTIONS AND
PROTECTIVE ORDER

PLEASE TAKE NOTICE that the Defendants, STEVE BLACKBURN,
STACY BLACKBURN, DAVID SELAKOVIC, FULFILLMENT SOLUTIONS
SERVICES, LLC, VEGALAB, LLC, GROWER TRUST, LLC, DAVE THOMPSON,
JOSH GILL, ef al., and on behalf of two material witnesses, THOMAS RYAN, and
WENDY RYAN, move this Court for Sanctions, including dismissal of this action, and for
Orders protecting the two material witnesses from any contact and harm from Plaintift’s
President and CEO, GUS ESCAMILLA, a/k/a GUS ESCAMILLA ISQUIERDO, and in

support thereof would state:

-1-
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1. This Motion contains serious allegations of misconduct by the Plaintiff’s
PRESIDENT and CEG, GUS ESCAMILLA (“Escamilla”). These allegations concern e-mail
communications from ESCAMILLA to the Defendants, their counsel and to two material
witnesses in this case, THOMAS RYAN (“Tom™) and his former wife, WENDY RYAN
(“Wendy”). This motion is being made at the urging and request of both TOM and WENDY
RYAN. Since ESCAMILLA’s actions impact upon the integrity of the judicial system and
administration of justice, the Defendants seck a dismissal of this action and other appropriate
sanctions in the exercise of this Court’s discretion, The main focus of this motion concerns
the threats and intimidation of the RYANS -- although, as will be noted, they have not been
the only ones being targeted by ESAMILLA.

2. The allegations contained herein, for the most part, do not come from
the Defendants, but from two material witnesses, TOM and WENDY RYAN, who have
supported this motion with their own separate sworn affidavits, which are annexed hereto.
The affidavits and accompanying emails sent from ESCAMILLA “speak for themselves”,
and raise genuine concerns by the RYANS, that as witnesses they are being tampered with,
harassed and put in fear for their physical safety and the safety of their daughter. Most
disturbing is an email dated June 19, 2013 from ESCAMILLA to WENDY RYAN and their
daughter which, in essence, threatens criminal prosecution ifthey do not execute an aftidavit
prepared by ESCAMILLA, This email and the threats contained therein portend blackmail

and attempted subordination of perjury.

BACKGROUND
3. GUS ESCAMILLA, is the Chief Executive Officer of the Plaintiff,
GREENWAY NUTRIENTS, INC. TOM RYAN is an attorney and was counsel fo both
GREENWAY NUTRIENTS, and GUS ESCAMILLA. Atone point, they were good friends
with TOM RYAN, actually living in ESCAMILLA’S house.

029
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4, TOM RYAN is named in Plaintiff’s Complaint as the individual who
introduced GREENWAY NUTRIENTS (presumably MR. ESCAMILLA) to STEVE
BLACKBURN (9 39) and, based on MR. RYAN vouching for BLACKBURN,
GREENWAY NUTRIENTS and MR. BLACKBURN began a business relationship which
gave rise to this lawsuit. MR. RYAN has first-person knowled ge concerning many aspects
of the case and is a material witness. In addition, MR. RYAN assisted in the business
arrangement between the Plaintiff and the Defendant, FULFILLMENT SOLUTIONS
SERVICES, and was to be called as a witness by the Defendants.

5. WENDY RYAN is TOM RYAN’s former wife. She was an employee
of the Plaintiff, GREENWAY NUTRIENTS. She has first-hand knowledge concerning

several material aspects of this case.

TOM RYAN’S AFFIDAVIT
6. Mr. RYAN reflects that in October of 2012 he was terminated as

counsel for GREENWAY. Approximately two (2) months ago he started to receive a series
of emails from MR, ESCAMILLA - which “switched from professional to vulgar and
threatening very quickly.” The emails contained threats “against myself, my ex-wife and my
daughter, along with threats to the Defendants in this action and people who had worked at
GREENWAY NUTRIENTS in the past”,

7. Thereafter, MR, RYAN contacted Plaintiff’s counsel, MR, LEVINE,
for help. MR. LEVINE never responded. MR. RYAN then contacted the undersigned for
assistance who; in turn, reached out to Plaintiff’s counsel without any results and who was
essentially “blown off”. MR. RYAN then contacted the United States Marshall Service in
California, and he was advised that this matter be brought to the Court’s attention. MR.
RYAN specifically requested that this Court be made aware what was transpiring and seek

protection of the Court.

030
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8. Initially, MR. RYAN did not save the e mails received from MR.
ESCAMILLA but, more recently, has done so. He has transmitted the emails to the
undersigned. The Emails and the copies submitted annexed to TOM RYAN’s affidavit are
from GUS ESCAMILLA to TOM RYAN and/or WENDY RYAN and were transmitted to
the undersigned.

g. The emails sent to TOM RYAN contain vile and vulgar language,
implicit and explicit threats, and have caused both TOM RYAN and WENDY RYAN fear
for their physical safety, They both feel intimidated; harassed and threaiened. One of the
more typical emails is reproduced below in order that this Court can appreciate the

seriousness of what has occurred, and sense the tone and magnitude of the harangues.

Original Message-----
From: 15617235725 <15617235725@mymetropes.com>
To: ryantiaw <ryantlaw@aol.com=
Sent: Tue, Jun 11, 2013 10:22 am
Subject; Fwd:

DO YOU "SEE" THESE FUCKEN IDIOTS?%? YOUR ASSES ARE REXT!1' ONLY THIS IS NOT A
CIVIL MATTER ANY LONGER!!!] IT'S CRIMINAL!!{I1BTW YOUR STUPID ASSES SHOULD READ
THE THEFT OF TRADE SECRETS ACT OF 2012, THE ECONOMIC ESPIONAGE ACT OF 1996, WIRE
FRAUD, MAIL FRAUD AND ON AND ON!!! JESSIE CAMPBELIL AKA JESSIE RYAN SHOULD GET T0
ENOW THESE LAWS EXCEPTIONALLY WELL1! 1! I WONDER HOW LONG OR HOW MUCH PRESSURE
SHE CAN TAKE!!l! IM ABQUT TQ FIND OUTI!!! SHE TOM AND ALL YOU MOTHER FUCKEN
IDTOTS ARE GUILTY AS FUCKI!Il!! YOU STUPID STUPID FOOLS!!!! IM GOING TO NAIL
YOUR STUPID INGRATE ASSES1!t!! YOUR ALL FUCKED!!!! TOM YOUR A FOOL A STUPID
STUPID PATHERIC FOOLLIII!!

PR Pt g iR R P TR B RN A TR T R 1 A TR T B S Rt S T A T T e ST A T

10. MR. RYAN further notes in his affidavit that, based on his personal
knowledge of GUSESCAMILLA, MR. ESCAMILLA is on “drugs” - “shooting up steroids,
taking self-daily doses of Adderol and a sleeping pill I believe was Lunesta or a generic
thereof.... He was also smoking approximately 1/8th of medicinal marijuana a day”. Based

upon the approximate number and nature of the email (as many as 38 in one day) and
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ESCAMILLA’Ss state of mind, he is afraid that matters will spin out of control and harm will
come to him and his family at the hands of ESCAMILLA. TOM RYAN states in his
affidavit:

“T have requested that Mr, Wender file a motion
for protection from the defamation, threats, fear
of violence on me and my family and/or some
type of restraining order, I have also requested
that Mr. Wender inform the court [that]
numerous Witness{es] believe that Mr, Escamilla
is dangerous and trying to tamper with their
testimony as witnesses.”

SWORN DECILARATION OF WENDY RYAN
1. WENDY RYAN has independently submitted her own Sworn
Declaration (the original of which is annexed hereto). WENDY RYAN related that she was
a former employee of GUS ESCAMILLA, having been employed from December 2010
through December 2011 at Grecnway University/GREENWAY NUTRIENTS.
12, On April 30, 2013 she received her first email from ESCAMILLA

concerning this matter and has annexed the communication as Exhibit 1 to her sworn
declaration. WENDY RYAN responded by email, informing ESCAMILLA that she would
be contacting the Defendant, STEVE BLACKBURN, and offering to testify in
BLACKBURN’S behalf. (Exhibit 2 of her Sworn Declaration.) ESCAMILLA responded
with an apologetic email and stated he would not “reach out” to her again. (Exhibit 3 of her
Sworn Declaration.)

13, Onlune 1,2013 ESCAMILLA copied WENDY RYAN on arambling,
vile and profane email that he had sent to her former husband, TOM RYAN, and DAVID
SELAKOVIC (a Defendant herein), (Exhibit 4 of her Swotn Declaration.)

14. OnJune 7, 2013 ESCAMILLA sent WENDY RYAN, TOM RYAN,
and JULIAN ROLAND a series of very threatening and profane emails. He threatened to

-5-
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put WENDY RYAN’S daughter in prison for imaginary reasons. (Exhibit 5 of her Sworn
Declaration.) WENDY RYAN did not respond to MR. ESCAMILLA.

I5.  Starting on the same day, June 7, 2013, ESCAMILLA unleashed upon
WENDY RYAN and TOM RYAN an onslaught of filthy and disgusting emails filled with
accusations, threats and foul language. (True copies of the emails are annexed to WENDY
RYAN’s Sworn Declaration as Exhibit 6.)

16, On June 7, 2013, WENDY RYAN, attempted o contact
ESCAMILLA’s attorney, MR, LEVINE. She called his office and spoke with the
receptionist, leaving a message to be followed up with an email. MR, LEVINE responded,
stating that he would speak with his client.

17.  On June 8, 2013 WENDY RYAN received another intimidating and
menacing email from ESCAMILLA, with more threats of criminal prosecution, (Exhibit 7
of her Sworn Declaration.)

18. On June 11, 2013 WENDY RYAN received more intimidating and
profane emails from ESCAMILLA. (Exhibit 8 of her Sworn Declaration,) ESCAMILLA
even “dared” WENDY RYAN to provide copies to the Court.

19. On June 12, 2013 there were more threats and profane emails from
ESCAMILLA. (Exhibit 9 of her Sworn Declaration.)

20.  On June 18, 2013 there were still more filthy and threatening emails
sent, some sent five (5) times. (Exhibit 10 of her Sworn Declaration.)

21, On June 19, 2013 more filthy and threatening emails, stating that
ESCAMILLA’s life’s goal was to see the witnesses in prison. (Bxhibit 11 of her Sworn
Declaration.)

22, Onlune 19, 2013 GUS ESCAMILLA sent an email stating that he did
not “really want” to send WENDY RYAN and her daughter to prison. (Exhibit 12 of her
Sworn Declaration.) This email was followed by another email, in which he gave WENDY
RYAN and her daughter until 5:00 p.m. PST to sign an affidavit that he had prepared. The
statement, according to WENDY RYAN, was untrue, and she felt that she was being

_6-
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blackmailed. Because of the seriousness of these particular allegations, suggesting

£ pin,

subordination of perjury, witness-tampering and blackmail, portions of that email are

reproduced below.

Dear Véndy and Jessie Ryan aka Jessie Canpbell:

i First it is important to note that [ am accusing you of VIOLATING MY RIGHTS AS A CITIZEN
OF THE UNITED STATES OF AMERICA.

THIS IS A CRIMNAL MATTER AND A CRIMINAL MATTER ONLY. It appears that you have
unintentionally involved yoursell in a conspiracy to defraud Greenway.

PRSI SN R I

I AM ACCUSING BOTH OF YOU OF COMMITTING CRIMINAL ACTIVITY.

I AM ADVISING YOU THAT IT IS MY INTENTION TO PROVIDE NSURMOUNTABLE :
FACTUAL BEVIDENCE TO SUPPORT THAT YOU HAVE IN FACT, COMMITTED WIRE .
FRAUD, MATL FRAUD AS WELL A8 VIOLATION OF THE THE Racketeer Influenced and Corrupt L
Organizations ACT, THEFT OF TRADE SECRETS ACT OF 2012, ECONOMIC ESPIONAGE ACT

OF 19%6.
¥ ¥ ¥

Notwithstanding the above, 1 wish to put this matter behind me.

EEtEeeS

.

Therefore, 1 am looking for acknowledgment of the following statemeat in order assist Greenway bring
closure to this matter teday.

i Statement of Wendy and Jessie Ryan:

We, Wendy Ryan and Jessic Ryan were duped by Tom Ryan into this entire legal mess which is the
subject of the Greenway v. Blackburn, et al litigation, Tom Ryan asked me Jessie Ryan, to accept a

; $5,000.00 wire to my Paypal account from Steve Blackburn and/or David Dragan Sclakovie. Atno
time, did Tom Ryan ever indicate or mention that this activity was in fact, a ruse to gurreptitiously get

money from Blackburn to Tom, % % * —

H This
is not an admission of guilt nor an admission of any wrongdoing. We arc simply acknowledging this
staterment as 100% facfual as it relates to the potential eriminal activity to which Tom Ryan may have
exposed myself and my daughter. Even though Jessie did participate in the above activity, and no time
did she or ¥ have any knowledge of the legal consequences of participating in said activity.

Date: ' |

I declare wuder the penalty of perjury that the foregoing is true and correct.

Wendy Ryan Yessie Ryan aka Jessie Campbell:

Tom and Wendy, I do not wish you harm. I also do not wish to have to go down this ugly road. I do
believe that somehow Tom got you caught up in this mess, Ican only imagine as paresnts how you must
feel. I know you Wendy, you are smarter than this, Let's put the blame squarely on the persen who
caused you to be involved in this litigation. By signing the above statement it will go a long way to
evidence who is to blame,

I have had it with this case. ] have had it with people stealing from me. It is importaat to emphasize that
there is no 'quid pro quo’ here. We are simply trying to get to the truth. ] am giving you until 5pm FST
to acknowledge this statement by signing this email an returning it to Greenway.

034

Gustavo Escamilla
President, Greesway Nutrients, Inc.
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OTHER TARGETS OF MR, ESCAMILLA’S RANTS
23.  Previous to the email attack on the RYANS, GUS ESCAMILLA

targeted the Defendants and their counsel with similar vitriolic diatribes. Using the same

method -- emails ~ ESCAMILLA unleashed his rantings upon the Defendants and Counsel
with profanity, threats, challenges, and imaginary and paranoid raving. In light of recent
events concerning the RYANS, the Defendants and their counsel have grave concern for their
safety. GUS ESCAMILLA is a “loose cannon”, and there is a well-founded fear that when
he learns of this motion there is no telling what he will do. His attorney’s unwillingness to
evenrecognize that ESCAMILLA is acting inappropriately, and his attorney’s unwillingness
to do anything about it is giving ESCAMILLA a license to continue. Rather than condemn
their client’s actions, his counsel has apparently given their tacit approval. (Samples of
emails to the Defendants and Defendants’ counsel are annexed hereto.)

24.  Clearly, GUS ESCAMILLA should and does know better, as he was
previously convicted of witness tampering in the State of California in 2009, On March 24,
2009 ESCAMILLA plead to and was convicted in the Superior Court of California, County
of Los Angeles under Case No. §WA04249 of two counts of domestic violence (§§ 273.5
and 243(EX(1), California Penal Code) and one count of witness tampering (§ 136.1(B)(1).
ESCAMILLA was sentenced to 365 days in County jail, followed by a minimum of three (3)
years probation, and an anger management course. ESCAMILLA violated his probation, and
the court ordered two post-plea bench warrants. ESCAMILLA was actually a fugitive from
February 2, 2010 through February 9, 2012 — a period of over two years — which coincides
with the period in which ESCAMILLA has accused the Defendants in this case of

misconduct. (A certified copy of the California Clerk’s criminal minutes is annexed hereto.)

LEGAL BASIS FOR RELJEF

25.  The Defendants seek dismissal of this action due to the gross

misconduct of the Plaintiff’s representative toward the RYANS, the Defendants and the
Defendants’ counsel. The RYANS seek an Order of Protection, prohibiting the Plaintiff and

-3-
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its officers and directors from contacting the RYANS or their daughter.
26.  This Courthas the unquestionably inherent authotity to control its cases
and docket to “protect {its] proceeding and Jjudgment in the course of discharging [its]

traditional responsibilities”. Degen v. United States, 517 U.S. 820 {1996) (a federal court

has the inherent authority to sanction a litigant for bad faith conduct). See, Shepherd v.
American Broadeasting, 62 F.3d 1469, 1472 (D.C. Cir. 1995) (“these powers are ‘governed

not by rule or statute, but by the control necessarily vested in courts to manage their own
affairs so s to achieve the order and expeditious disposition of cases’.”); Chiambers v. Nasco,
Inc., 501 U.S. 32,43 (1991), quoting Link v. Wabash RR Co., 370 U.S. 626, 630-63 1 (1962).

Sanctions, such as shifting attorney fees and default judgment, may be imposed under the

court’s inherent authority. See, Diettrich v. Northwest Airlines, 168 F.3d 961, 964 (7* Cir,
1999) (inherent power “permit[s] a court to impose the ultimate sanction of a grant of

judgment; JEB Heating Cont. v, American General LLC, 764 F. Supp. 2d 974 (N.D. IiL.

February 8, 2011) (dismissal appropriate for egregious litigating misconduct under inherent
authority of the court). As stated in United States v. Moussaoui, 483 F.3d 220, 236 (4" Cir,
2007) (citing Link v. Wabash R.R. Co., 370 U.S. 626, 630-31, 82 S.Ct. 1386, 8 L..Ed.2d 734
(1962)):

“It has long been recognized that federal courts
possess certain implied or inherent powers that
are necessary to the exercise of all other, Inherent
powers are governed not by rule or statute but by
the control necessarily vested in courts fo manage
their own affairs so as to achieve the orderly and
expeditious disposition of cases... In accordance
with these principles, the Supteme Court has...
held that federal courts possess the inherent
authority ... to dismiss a lawsuit sua sponte for
failure to prosecute[.] ...[A] court has the inherent
authority to control various aspects of the cases
before that court so that they can protect their
proceedings and judgments in the course of
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discharging their traditional responsibilities. See

also, United States v. Carrigan, 804 F.2d. 595
(10th Cir. 1986)I

A corollary to controlling its own proceedings is the inherent power to

protect withesses. See, United States v. Cozzetii, 441 F. 2d, 344 (9" Cir. 1971); Carbo v.
United States, 288 F. 2d. 282 (9" Cir. 1961); United States v. Kirk, 534 F.2d. 672 (6" Cir.
1975). As noted in Wheeler v. United States, 640 F, 2d. 1116, 1123 (9" Cir. 1981):

28.

“This inherent power to protect witnesses stems
from the “indisputably... broad powers [of the
trial judge] to ensure the orderly and expeditious
progress of a trial.” Bitter v. United States, 389
U.S. 15,16, 88 8.Ct. 6, 7, 19 L.Ed.2d 15 (1976).

More generally stated, the trial judge has the
broad discretion to protect the administration of
justice from ‘abuses, oppression and injustice’.

Id. at 16, 88 S.Ct. at 7; Wood v. Georgia, 370
U.S. 375, 383, 82 S.Ct. 1364, 1369, 8§ L.Ed. 2d
569 (1962); Gumbel v, Pitkin, 124 U.S, 131, 143,
8 5.Ct. 379, 383,31 L.Ed, 374 (1888).”

DISMISSAL IS AN APPROPRIATE SANCTION
FOR WITNESS INTIMIDATION

InLeev,. Detective Lieutenant Sass, (E.D. March 29, 2006), the plaintiff

was “caught” actively soliciting and suborning petjury from a material witness, In

considering appropriate sanctions, the court held that any sanction short of dismissal would

be insufficient.

“A primary aspect of {the federal court’s inherent
authority] is the ability to fashion an appropriate
sanction for conduct which abuses the judicial
process.... [O]utright dismissal of a lawsuit.. is a
“particularly severe sanction, yet is within the
court’s discretion. Chambers v. Nasco, 501 U.S.
32, 44-45 (1991).
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“Here, the defendants contend that Lee’s attempt
to suborn a material witness in this litigation
warrants an ouitight dismissal of the complaint,
The court agrees.

“It is difficult to contemplate a clearer or more
abhorrent example of a litigant’s attempt to abuse
and subvert the integrity of the judicial process
than an effort to suborn perjury from a material
witness. ‘Coercing or seeking to obtain or
manufacture false testimony strikes at the heart of
the judicial system. Lying cannot be condoned in
any formal proceeding... Our legal system is
dependent on the willingness of the litigants to
allow an honest and true airing of the real facts.’
See, Young v, Office of the United States Senate
Sergeant At Arms, 217 FR.D. 61, 71 (D.D.C.
2003).”

Similarly, in Fidelity Nat’l, Title Ins. v, Intercounty Title Ins., (N.D. IIL July 1, 2002), the

district court found that a litigant had sent letters attempting to influence witnesses and had
lied under oath concerning sending the letters. As to appropriate sanctions concerning the
threats to a party’s attorney, dismissal was more than appropriate:

“After careful consideration of alternative
sanctions, the court finds dismissal of Cornell’s
counterclaims against Fidelity is warranted.

Cornell’s February 8" letier was a direct attempt
to influence the outcome of this action to thwart
Fidelity’s prosecution of its claims by threatening
its attorney, See, In re Golant, 239 F.3d at 935-38
(default judgment appropriate where a party
exhibits bad faith conduct); Quela, 2000 WL
656681, at *2 (sanction of default judgment is
warranted where defendant acted in bad faith and
provided false testimony). Cornell cannot
citcumvent the judicial process and employ
improper means of defense against Fidelity’s
claims. Brady v. United States, 877 F. Supp. 444,

-11-
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“453 (C.D. Ill. 1994) (‘Litigants must know that
the courts are not open to persons who would seek
justice by fraudulent means’). The record clearly
and convincingly supports the magistrate judge’s
conclusion that Cornell’s conduct was wiltfu) and
in bad faith, Further, the record establishes
clearly and convincingly that Cornell lied at his
deposition. A monefary fine is insufficient to
remedy the disruption and delay caused by
litigation of collateral misconduct issues. See,
Quela, 202 WL 799750 at *2 (‘Entering default
judgment will send a strong message to other
litigants, who scheme to abuse the discovery
process and lie to the court, that this behavior will
not be tolerated and will be severely punished’).
Dismissal with prejudice of Cornell’s
counterclaims against Fidelity is an appropriate
sanction. In addition, Fidelity is awarded
reasonable attorneys’ fees and expenses incurred
in connection wit its motion fot sanctions. United
States v. Fidelity Deposit, 986 F.2d 1110, 1120
(7" Cir. 1993) (court’s inherent authority to
sanction includes shifting attorneys’ fees and

expenses); Quad, Inc. v. ALN Associates, 781 F.
Supp. 561 (N.D. Ill. 1992).”

There, as in the case at bar, the letters threatened a witness with a federal indictment and

contained “abusive and vulgar language”™. Here, the attempted intimidation of the RYANS

was far more egregious and calculated than anything attempted in the above cited Fidelity

casc.

29.  In Young v. Office of the United States Senate Sergeant-at-Arm, 218

F.R.D. 61 (D.C. 2005), the Plaintiff had committed various discovery violations as well as

tampering with a witness, In imposing the sanction of dismissal, the court weighed the

adequacy of sanctions against the sanctions available to the court and concluded that

dismissal, rather than a monetary fine or issuc preclusion, was appropriate, and stated that

-1
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in addition to the discovery violation the attempted witness tampering required the strongest
of sanctions:

“..clear and convincing evidence has been
presented that plaintiff attempted to influence the
testimony of two witnesses in bad f{aith, She is
therefore subject to the ultimate sanction,
dismissal, pursuant to the court’s inherent power.”

30. A District Court ordered the plaintiff’s case dismissed with ptejudice
when the plaintiff was caught “coaching” a witness during a telephone deposition. Johnese
v. Jani-King, (N.D. Tex., March 3, 2008). The court opined that a dismissal with prejudice
was the only appropriate remedy because “...when dismissing a case for fraudulent litigation
conduct, the court does so not only as a remedy for harm incurred by other parties, but also
as a deterrent to future litigants who might consider engaging in similar conduct”, citing

Jiminez v. Madison Area Tech. College, 321 F.3d 652, 657 (7" Cir. 2003) and Aoude v.
Mobil Qil Corp., 892 F.2d 1115 (1* Cir, 1989). It is suggested that GUS ESCAMILLA’s

conduct pales in comparison to the Johnese coaching of a witness during a deposition, In

fact, no case thus reported arises to the level of ESAMILLA’s incessant campaign of

harassment, intimidation and gangsterism.
31.  Finally, in United States v. Nayak, (8.D. IlL. 3-3-2009), (copy of Memo

and Order annexed hereto), the District Court issued a rule to show cause why the relator’s

case should not be dismissed and why the relator should not be held in contempt of court for
witness tampering, and wrote:

“Trying improperly to influence a witness is fraud
on the court and on the opposing party.” Ty, Inc.
v. Softbelly’s. Inc,, 517 F.3d 494, 498 (7" Cir.
2008). Allegations of witness tampering are
serious, and the Court does not take them lightly.
Therefore, the Court ORDERS Tuckerto SHOW
CAUSE on or before March 13, 2009, why the
Court should not use its inherent authority to
sanction misconduct to disiniss her case, to assess

-13-
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the defendant’s attorney’s fees, or to impose some
other lesser sanction. See Chambers v. NASCO,
Inc,, 501 U.S. 32, 44-46 (1991). The Court
WARNS Tucker that it may dismiss this lawsuit
pursuant fo Federal Rule of Civil Procedure 41(b)
or the Court’s inherent authority to manage its
docket, see In re: Bluestein & Co,, 68 F.3d 1022,
1025 (7" Cir. 1995), if she fail to timely respond
to this order to show cause,

ARGUMENT

32.  The misconduct of the Plaintiff through its owner, President and Chief
Executive Officer, is palpably vile, odious and improper. In a series of emails, first sent o
numerous Defendants, then to their counsel, and then to two witnesses, the RYANS, GUS
ESCAMILLA has crossed the line of not only decency, but legality. GUS ESCAMILLA is
clearly attempting to silence TOM RYAN and corrupt and suborn the perjury of WENDY
RYAN and her daughter by threatening baseless criminal prosecutions if they “would only
sign” an affidavit he prepared, which MS. RYAN categorically states was false and was not
something she would sign. ESCAMILLA then had the arrogance to “dare” WENDY RYAN
to bring the matter before the Court, ESCAMILLA attempted to embarrass Defendants’
counsel in the eyes of his clients and interfere with that relationship. He has threatened the
parties and witnesses with bizarre allegations.

33, The Defendants and the RYANS would simply ask that this Court
review the rantings of GUS ESCAMILLA and decide, as suggested, that his conduct was so
outrageous, so gross and so beyond the pale of decency as to warrant the ultimate sanction
of dismissal. His actions are an affront to this Court and the due administration of justice.
His attempt to “shake down” two witnesses strikes at the very core of the judicial system of
justice. The Plaintiff should not be permitted to badger the Defendants ot their counsel, nor
torment and intimidate witnesses and then solicit false evidence under the threat of becoming

criminat defendants. The impertinent atiempt to create a wedge between the Defendants and

-14-

041



e L SN T U T

I R TP B LTSN CC R )

L T, T R N

N PR F L T PR TROR

CoSERFRPANGICRN BOSHMANA, FIRAUPNAL \Rase SREIRS e B

Case 2:17-cv-07748-ODW-MRW  Document led 01/29/18 Page 42 of 44 Page |D #:189

their counsel is inexcusable. ESCAMILLA has forfeited his right to seek redress before this
Court on behalf of his business, GREENWAY NUTRIENTS. Anything short of a dismissal
would validate and condone ESCAMILLA’s hooligan-like conduct.

RELIEF SOUGHT
WHEREFORE, the Defendants herein and the Witnesses, THOMAS RYAN
and WENDY RYAN, seek the following relief:
a. dismissal of this action with prejudice;
b, an award of attorney fees;
C. an Order, backed by a peace bond, prohibiting GUS ESCAMILLA, or
anyone on behalf of Plaintiff GREENWAYY, contacting, either directly

or indirectly, any party, their attorney and/or the RYANS;

d. to impose a fine;
and pray for such other and further relief that would be considered fair, just and proper to

protect the integrity of the courts and the physical safety of the Defendants, their counsel and
the RYANS.

Respectfully submitted,

CHARLES WENDER
Attorney-at-Law, Chartered
190 West Palmetto Park Road
Boca Raton, Florida 33432
{561) 368-7004
(561) 368-5798 facsimile
wenderlaw@aol.com (primary)
lindaleegal@aol.com (secondary)

By: M

Charles Wender, Esquire
Florida Bar No. 246271
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CERTIFICATION OF GOOD FAITH EFFORTS
TO RESOLVE THIS DISPUTED MATTER
PRIOR TO FILING THIS MOTION

D.C.Colo.L.Civ.R 74
Pursuant to D.C.Colo.L.Civ.R 7.1, the undersigned hereby certifies that prior

to filing this motion he has conferred on several occasions, both in writing and by telephone,

with Plaintiff’s counsel, and has made a good faith effort to resolve this disputed matter.

In writing and by telephone, attempts were made to obtain an informal curb on
GUS ESCAMILLA and to get him not to contact the Defendants directly. This request had
the opposite effect, as the emails escalated and the undersigned was then targeted by
ESCAMILLA.

A further attempt was made by letter and telephone for an agreement to obtain
a protective Order preventing ESCAMILLA from contacting any patty, attorney or witness
in this matter. That effort was rejected. Thereafter, further attempts were made to resolve
what was perceived as escalating conduct by GUS ESCAMILLA, and those attempts with
Plaintiff’s counsel came to naught,

Finally, defense counsel requested that in light of the most recent emails, the
Plaintiff voluntarily dismiss the case. That request was rejected. In fact, no effort by
Plaintiff’s counsel to resolve any part of this motion, especially the need for a protective

Order, has been met with any success.

By: _/A«z,/ |

Charles Wender, Esquire

~-16-
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that a true and correct copy of the foregoing has been
sent via facsimile and/or U.S. Mail to Zachary Levine, Esquire, zil@wltlawyers.com, and
Mainak D’ Attaray, Esquire, md@wltlawyers.com, WOLK & LEVINE, LLP, 550 N. Brand
Boulevard, Suite 625, Glendale, CA 91203, on this éﬁ day of June 2013.

By%——/’-

Charles Wender, Esquire
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NICOLA T. HANNA
United States Attorne
DOROTHY A. SCHOUTEN
Assistant United States Attorney
Chief, Civil Division _
ROBYN-MARIE LYON MONTELEONE
Assistant United States Aftorney
Chief, General Civil Section
GRACE Y. PARK (Cal. Bar No. 239928)
Assistant United States Attorney
Federal Building, Suite 7516
300 North Los Angeles Street
Los Angeles, Calitornia 90012
Telephone: (213) 894-3551
Facsimile: (213) 894-7819
E-mail: Grace.Park@usdoj.gov

Attorneys for Defendants the United States of Ametrica
and Department of Homeland Security

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

GUSTAVO ESCAMILLA, et al.,
Plaintiffs,
V.

DEPARTMENT OF HOMELAND
SECURITY, et al.,

Defendants.

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTLERN DIVISION

No. CV 17-7748 ODW (MRWx)

NOTICE OF MOTION AND
MOTION TO DISMISS COMPLAINT
WITHOUT LEAVE TO AMEND

Hearing Date: ~ March 5, 2018

Hearing Time:;  1:30 p.m.

Location: First Street Courthouse
350 W. 1st Street
Courtroom 5D, 5th Floor

Hon. Otis D. Wright II
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28 ULS.C. § 2070 e s s 8
28 TLB.C. § 208D .neereerreeiecee e et e st st e s s sae e b bt e s ae st s aesrsebe s 6,9
A2 T.S.C. § TO83 it iers e s ras e e s e e e e s s rer e e e e e e e e e e e aeeneeeeeenaannnennreas 1, 16
Cal. CIv. COAE § 47 it sy b aestsesse s rare s sabessseaeareesnsessasessrenans 15
Cal. Civ. €ode § 52,1 ottt s st e et e ettt e e e e e e e s e vaennan 1,7-8,13, 14
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Rules

Fed. R CIV. P8 ittt et et s e s s s s as s st s bbb 6
Fed. R GV, Pl I ittt et erae e s e tee e s e ssaes s erabsra e e s sre ey s eaa s ben s e anseneeeennns 4,5
Fed, R.CIV. Pu 15 ettt st e e et ae bbb sr s st aa e 16-17
Fed. Ry CIV. Pudl ettt s bbb sbssas s st 2
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NOTICE OF MOTION AND MOTION TO DISMISS
PLEASE TAKE NOTICE that, on March 5, 2018, at 1:30 p.m., or as soon thereafter

as they may be heard, defendants the United States of America (“United States™), and the
Department of Homeland Security (“DHS”) (collectively, “defendants™) will, and hereby
do, move this court for an order dismissing the action in its entirety, without leave to
amend. This motion will be made in the United States Courthouse before the Honorable
Otis D. Wright II, United States District Judge, located at 350 W. 1st Street, Los Angeles,
California, 90012, Courtroom 5D, 5th Floor.

Defendants bring this motion pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal
Rules of Civil Procedure on the grounds that the court lacks subject matter jurisdiction,

and plaintiff fails to state a claim for relief.

This motion is made upon this notice, the attached memorandum of points and
authorities, the declarations of Robert A. Ramey and Grace Y. Park, and all pleadings,
records, and other documents on file with the court in this action, and upon such oral
argument as may be presented at the hearing of this motion.

This motion is made following the conference of counsel pursuant to Local Rule 7-

3, which was held on January 22, 2018.

Dated: January 29, 2018 Respectfully submitted,

NICOLA T. HANNA

United States Attorne

DOROTHY A. SCHOUTEN

Assistant United States Attorney

Chief, Civil Division

ROBYN-MARIJE LYON MONTELEONE
Assistant United States Attorney

Chief, General Civil Section

/s/ Grace Y. Park
GRACE Y. PARK
Assistant United States Attorney

Attorneys for Defendants the United States of
America and Department of Homeland
Security
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION
On August 17, 20135, the District Court of Colorado dismissed without prejudice a

trademark infringement suit between plaintiff Greenway Nutrients, Inc. (“Greenway’”) and
a subset of Greenway’s investors for Greenway’s failure to prosecute that action. As a
result of that dismissal, the United States Attorney’s Office for the Western District of
Missouri (“USAO-MO”) declined to continue its ongoing criminal investigation of
infringement against the Greenway investors.

Rather than refile the complaint in the District Court of Colorado, Greenway and its
principal, plaintiff Gustavo Escamilla (“Escamilla,” and with Greenway, “plaintiffs”),
filed this action against the Department of Homeland Security (“DHS”) and the United
States of America (“United States™) (collectively “defendants’™), asserting the following
claims: (1) federal violations of 42 U.S.C. § 1983 under the Fifth and Fourteenth
Amendments, (see Dkt. 1, Complaint at §9 76-96); and (2) state law claims for (a) violation
of the Bane Act, Cal. Civ. Code § 52.1; (b) negligent and intentional infliction of emotional
distress; and (c) declaratory and injunctive relief. (See id. at §997-112).

The Complaint is not a model of clarity, but it appears that plaintiffs make two
principal allegations. First, plaintiffs appear to contend that defendants declined to resume
their criminal investigation by refusing to consider purportedly newly discovered evidence
of ongoing infringement by the Greenway investor defendants in the Colorado action.’
(See, e.g., Dkt. 1, Complaint at ff 84, 98, 103, 107). Second, plaintiffs contend that
defendants “acted in a discriminatory manner, with the intent to discriminate, in that
plaintiff Escamillia is a Mexican-American small businessman and was not represented by
private legal counsel.” (Id. at §92). For the reasons below, the court lacks subject matter
jurisdiction over this action, and, even if it did have jurisdiction, the action should be

dismissed, without leave to amend, for failure to plausibly allege any entitlement to relief.

" The allegations in the Complaint are taken as true solely for the purposes of this
motion. See Saleh v. Bush, 848 F.3d 880, 892 (9th Cir. 2017).

1
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A.  Colorado Action
On April 23, 2013, Greenway filed a civil action in the District of Colorado,
Greenway Nutrients, Inc. v. Blackburn, et al., CV 13-1088 MSK (KMTx) (D. Colo.)

(“Colorado action™), alleging trademark infringement and other claims against multiple
defendants, including a subset of Greenway’s investors. (See Declaration of Grace Y.
Park (“Park Decl.”), Exh. 3 at Dkts. 22, 36).> Shortly after an answer to the operative
complaint was filed, (see id. at Dkt. 131), Greenway’s counsel filed a motion to withdraw
as counsel, (see id. at Dkt. 137), which the court granted. (See id. at Dkt. 143). On July
21, 2015, the magistrate judge issued a report and recommendation dismissing the action,
pursuant to Rule 41(b) of the Federal Rules of Civil Procedure, in light of Greenway’s
failure to retain new counsel, noting that “[i]t has been the law for the better part of two
centuries [} that a corporation may appear in the federal courts only through counsel.” (Id.,
Dkt. 146 at 1-2) (citing Rowland v. Cal. Men’s Colony, Unit Il Men’s Advisory Council,
506 U.S. 194, 201-02, 113 S.Ct. 716, 721 (1993)). On August 14, 2015, the district court

judge adopted the report and recommendation, dismissed the action without prejudice,
(see id. at Dkt. 147), and entered judgment on August 17, 2015. (See id. at Dkt. 148).
Because Greenway’s action was dismissed without prejudice, Greenway remains free to
refile its complaint or assert similar claims for infringement occurring after August 17,
2015.° See Nasious v. Two Unknown B.I.C.E. Agents, at Arapahoe Cty. Justice Ctr., 492
F.3d 1158, 1162 (10th Cir. 2007) (“Employing Rule 41(b) to dismiss a case without

prejudice [] allows the plaintiff another go.”); Gonzales v. Bernalillo Cty. Dist. Ct., 640
Fed. App’x 759, 763 (10th Cir. 2016) (“[A] Rule 41(b) dismissal without prejudice is not

an extreme sanction because the remedy is simply to cure the defect and refile the

2 “ITt is well established that [the court] may take judicial notice of judicial
E{oceedmgs in other courts.,” Goncalves by & through Goncalves v. Rady Children’s
osp. San Diego, 865 F.3d 1237, 1257 n. 6 {9th Cir. 2017).

3 Notably, plaintiffs’ counsel in this action, Mainak D’Attaray, served as counsel
for Greenway in the Colorado action. (See Park Decl,, Exh. 3 at p. 2'& Dkt. 143). If Mr.
D’Attaray can represent plaintiffs in this action, it is unclear why he cannot represent
plaintiffs’in a renewed trademark infringement action in the District of Colorado.

2
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complaint.”) (internal quotation marks omitted); sce also Montes v. United States, 37 F.3d

1347, 1350 (9th Cir. 1994) (“the effect of a dismissal without prejudice may be to end the

litigation in the court involved, but not to act as an adjudication on the merits or to bar the
filing of a similar action in another court.”) (internal quotation marks omitted).
B. U.S. Immigration and Customs Enforcement’s Investigation

On March 3, 2015, plaintiffs met in Burbank, California with Shawn Gibson,

Operations Manager for the United States Immigration and Customs Enforcement
(“ICE”), an agency under the jurisdiction of defendant DHS. (See Dkt. 1, Complaint at
6, 14). At that meeting, Gibson explained that ICE and USAO-MO had been investigating
the Greenway investor defendants in the Colorado action for criminal trademark
infringement. At that meeting, Gibson explained that ICE and USAO-MO had already
recovered $26 million from the Greenway investors for infringing other companies’
products, (see id. at § 18), and informed plaintiffs that they may be able to recover as well.
(See id. at § 20). Plaintiffs communicated with Gibson again in June 2015, August 2015,
and October 2016, (see id. at 922, 24-27), but on October 28, 2016, Gibson told plaintiffs

that ICE and USAO-MO would no longer investigate the Greenway investors’
infringement of plaintiffs’ products because plaintiffs did not prevail in the Colorado
action. (See id. at §27).

On April 11, 2017,* plaintiffs notified Gibson of “just discovered new and
compelling evidence” regarding Greenway’s former attorney, Michael J. Ryan, and his
“unlawfully divulging, sharing, as well as disclosing Greenway’[s] confidential business
information as well as trade secrets.” (Dkt. 1, Complaint at § 32; see id. at 4§ 52, 63-70).
When Gibson stated that ICE and USAO-MO would decline to resume their investigation
in light of the evidence regarding Ryan, on July 27, 2017, plaintiffs raised their concerns
with Russell Simons, Resident Agent in Charge at ICE’s Office of Professional
Responsibility, at a meeting in Los Angeles, California. (See id. at 99 7, 38-39). After

* The Complaint states “April 11, 2016,” (see Dkt. 1, Complaint at q 32}, but read
in context, it appears that plaintiffs mean April 1T, 2017.

3




Cé

N0 1 Oy e R W S

[N O T % TR S T W TS Vs TR N TR 0 SR o T S T e e e e
o o T e O L U L A = 2N = B -~ R B o U - D O =]

Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 80 of 184 Page ID
se 2:17-cv-07748-ODW-MRW Document & 1fited 01/29/18 Page 11 of 24 Page ID #:132

multiple exchanges between plaintiffs and Simons on August 3, 2017, and August4, 2017,
Simons explained to plaintiffs that in light of the dismissal in the Colorado action, ICE
and USAO-MO would not resume their investigation because the dismissal without
prejudice in the Colorado action leaves plaintiffs’ valid ownership of Greenway’s
trademarks in doubt. (See id. at 49 40-42, 44-46). In other words, ICE and USAO-MO
determined that the Greenway investors could assert that they are not criminally liable for
infringement because Greenway could not conclusively establish that they were civilly
liable for infringement in the Colorado action.
II. LEGAL STANDARD

A.  Subject Matter Jurisdiction

A defendant may seek to dismiss a complaint for lack of subject-matter jurisdiction
under Rule 12(b)(1) of the Federal Rules of Civil Procedure. “Rule 12(b)(1) jurisdictional
attacks can be either facial or factual.” White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000).
“In a facial attack, the challenger asserts that the allegations contained in a complaint are
insufficient on their face to invoke federal jurisdiction.” Safe Air for Everyone v. Meyer,
373 F.3d 1035, 1039 (9th Cir. 2004), cert. denied, 544 U.S. 1018 (2005). “By contrast, in

a factual attack, the challenger disputes the fruth of the allegations that, by themselves,
would otherwise invoke federal jurisdiction.,” Id. “In resolving a factual attack on
jurisdiction, the district court may review evidence beyond the complaint without
converting the motion to dismiss into a motion for summary judgment.” Id. “[The court]
also need not presume the truthfulness of the plaintiffs’ allegations.” White, 227 F.3d at
1242. “Once the moving party has converted the motion to dismiss into a factual motion
by presenting affidavits or other evidence properly brought before the court, the party
opposing the motion must furnish affidavits or other evidence necessary to satisfy its
burden of establishing subject matter jurisdiction.” Savage v. Glendale Union High Sch.,
Dist. No. 205, Maricopa Cnty., 343 F.3d 1036, 1039 n. 2 (9th Cir. 2003), cert. denied, 541
U.S. 1009 (2004).

1/
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B.  Failure to State a Claim
Evaluating a complaint pursuant to Rule 12(b)(6) invelves a two-step process. See

Levitt v. Yelp! Inc., 765 F.3d 1123, 1135 (9th Cir. 2014) (“While recognizing some

tension” among the Supreme Court cases, Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127
S.Ct. 1955 (2007), Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct. 1937 (2009), Erickson v.
Pardus, 551 U.S. 89, 127 S.Ct. 2197 (2007), and Swietkiewicz v. Sorema, N.A., 534 U.S,
506, 122 S.Ct. 992 (2002), the Ninth Circuit has “settled on a two-step process for

evaluating pleadings.”).

First, “[t]o be entitled to the presumption of truth, allegations in a complaint or
counterclaim may not simply recite the elements of a cause of action, but must contain
sufficient allegations of underlying facts to give fair notice and to enable the opposing
party to defend itself effectively.” Levitt, 765 F.3d at 1135. A complaint must set forth
“more than labels and conclusions, and a formulaic recitation of the elements of a cause

of action[.]” Twombly, 550 U.S. at 555, 127 S.Ct. at 1964-65; see Igbal, 556 U.S. at 678,

129 S.Ct. at 1949 (“the tenet that a court must accept as true all of the allegations contained
in a complaint is inapplicable to legal conclusions.”).

Second, “the factual allegations that are taken as true must plausibly suggest an
entitlement to relief, such that it is not unfair to require the opposing party to be subjected
to the expense of discovery and continued litigation.” Levitt, 765 F.3d at 1135. “A claim
has facial plausibility when the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for the misconduct alleged.”

Igbal, 556 U.S. at 678, 129 S.Ct. at 1949. In determining whether the complaint states a

plausible claim for relief, the court must “draw on its judicial experience and common
sense[,]” Igbal, 556 U.S. at 679, 129 S.Ct. at 1950, and consider “obvious alternative
explanation[s].” Id. at 682, 129 S.Ct. at 1951. “The plausibility standard is not akin to a
‘probability requirement,” but it asks for more than a sheer possibility that a defendant has
acted unlawfully.,” United States v. Corinthian Colls., 655 F.3d 984, 991 (9th Cir. 2011).
//




C4

o R R L = T S Y

[N T S TR 0 T N T N T 0 T N T N B N N e e e T
oo ~1 N Lth R W B = DN ot =) N s ) M = O

Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 82 of 184 Page ID
lse 2:17-cv-07748-0DW-MRW Document®@ 1 Fled 01/20/18 Page 13 of 24 Page ID #:134

HI. ARGUMENT
A.  Plaintiffs Fail to Comply with Rule 8 of the Federal Rules of Civil

Procedure
Under Rule 8(a) of the Federal Rules of Civil Procedure, a complaint must contain

“a short and plain statement of the claim showing that the pleader is entitled to relief,” see
Igbal, 556 U.S. at 677-78, 129 S.Ct. at 1949; Twombly, 550 U.S. at 555, 127 S5.Ct. at 1964,

in order to “give the defendant fair notice of what the plaintiff’s claim is and the grounds
upon which it rests.” Updike v. Multnomah Cty., 870 F.3d 939, 952 (9th Cir. 2017). “If

plaintiff fails [] to provide defendants with notice of which defendant is being sued on
which theory and what relief is being sought against them, the complaint fails to comply
with Rule 8.” Wash. v. Cty. of Los Angeles, No. CV 03-5921-DSF (PLA), 2003 WL
27377620, at *4 (C.D. Cal. Dec. 15, 2003).

The Complaint fails to meet the Rule 8 standard in multiple ways. First, with respect
to the defendants in this action, plaintiffs do not identify whether each of their claims is
against the United States, DHS, or both. (See Dkt. 1, Complaint at pp. 17-18, 20-22).

Second, with respect to the theory of relief, although plaintiffs aliege that defendant
United States “is sued under the Federal Tort Claims Act on behalf of” Shawn Gibson and
Russell Simons, (see Dkt. 1, Complaint at 4% 6, 7), plaintiffs do not assert any claims
pursuant to the Federal Tort Claims Act (“F1TCA™), 28 U.S.C. §§ 1346, 1671, et seq.” (See
id. at pp. 17-23). Third, it is unclear whether some or all of plaintiffs’ state tort claims are
barred by the applicable statute of limitations. See 28 U.S.C. § 2401(b} (“A tort claim
against the United States shall be forever barred unless it is presented in writing to the
appropriate Federal agency within two years after such claim accerues or unless action is

begun within six months after the date of mailing”). Although plaintiffs contend that their

3 To the extent plaintiffs assert FTCA claims against defendant the United States,
plaintiffs’ allegations are insufficiently clear to exhaustively ascertain whether certain
defenses a gly, such as the independent contractor or discretionary function exceptions.
See 28 US.C. § 2671 (independent contractor exception); 28 U.S.C. § 2680(a)
(discretionary function exception).

6
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emotional distress claims arise from conduct from “July 27, 2017, through August 4,
2017,” (see Dkt. 1, Complaint at 4 103, 107), plaintiffs first communicated with DHS
employees in March 2015, (see id. at § 13), which is more than two years before the
Complaint was filed on October 24, 2017. (See id.).

Third, with respect to the relief sought against any defendant, to the extent plaintiffs
seek “exemplary and punitive damages,” a “declaration that Defendants’ obvious and
inadequate respect for following proper law enforcement protocols are unconstitutional,”®
and “an injunction requiring Defendants to remedy immediately the Constitutional

violations,” (Dkt. 1, Complaint at Prayer for Relief), these. are not available under the

FTCA. See Scott v. United States, 884 F.2d 1280, 1285 (9th Cir. 1989) (under the FTCA,

“if the local law provides for punitive damages, [] then only the compensatory damages

may be awarded”); Westbay Steel, Inc. v. United States, 970 F.2d 648, 651 (9th Cir. 1992)

(“the only relief provided for in the FTCA is money damages”) (internal alteration and

quotation marks omitted); Moon v. Takisaki, 501 F.2d 389, 390 (9th Cir. 1974) (the FTCA

“does not submit the United States to injunctive relief”); Thompson v. U.S. Postal Serv.,
No. C 12-0301 PJH, 2012 WL 3583134, at *3 (N.D. Cal. Aug. 20, 2012) (“the FTCA

waives sovereign immunity only as to claims for ‘money damages,” and not for declaratory
or injunctive relief”); Nhia Kao Vang v. Decker, No, 2:12-CV-01226-MCE, 2012 WL
5020491, at *11 (E.D. Cal. Oct. 17, 2012) (similar).” Because defendants do not have

sufficient notice of the claims asserted and the relief sought against them to adequately
defend against this action, plaintiffs’ Complaint should be dismissed.
B.  Plaintiffs’ State Tort Claims Fail

Plaintiffs attempt to assert state law claims for violation of the Bane Act, Cal. Civ.

¢ Somewhat contradictorily, plaintiffs assert that defendants exhibited an “obvious
and inadequate respect for followin {Jroper law enforcement reporting protocols,” (Dkt.
1, Comglamt at ¥ 111), but nevertheless demand that “those policies and practices are
enjoined by the Court.” (Id, at ¥ 112).

7 For these reasons, plaintiffs® claims seeking declaratory and injunctive relief
regarding defendants’ “standards,” “mechanisms,” ‘“custom[s], polic[ies], and/or
practlce[gs],” (see Dkt. 1, Complaint at § 79, 85, 87, 110-12), should be dismissed.

7
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Code § 52.1, negligent and intentional infliction of emotional distress, and declaratory and
injunctive relief. (See Dkt. 1, Complaint at 9 97-112). These state law claims may be
maintained, if at all, only pursuant to the FTCA. See F.D.I.C. v. Craft, 157 F.3d 697, 706
(9th Cir, 1998) (“The FTCA is the exclusive remedy for tortious conduct by the United

States, and it only allows claims against the United States.”).® The FTCA is a limited
waiver of sovereign immunity for tort actions against the United States “under
circumstances where the United States, if a private person, would be liable to the claimant
in accordance with the law of the place where the act or omission occurred.” 28 U.S.C. §
1346(b)(1); see Foster v. United States, 522 F.3d 1071, 1074 (9th Cir. 2008) (it is a “well-

established principle that waivers of sovereign immunity must be construed strictly in
favor of the sovereign™).
1. Plaintiffs Failed to Exhaust Their Administrative Remedies

Under 28 U.S.C. § 2675(a),” “[sluit against the Government under the [FTCA] is

not permitted unless a claim has first been filed with the agency.” Avery v, United States,
680 F.2d 608, 609 (9th Cir. 1982). The content of that claim to the agency does not have

to be detailed; rather, “a skeletal claim form, containing only the bare elements of notice
of accident and injury and a sum certain representing damages, suffices to overcome an

argument that jurisdiction is lacking.” Id. at 610; see Shipek v. United States, 752 F.2d

1352, 1354 (9th Cir. 1985) (same). A tort claim may be filed in district court only after
“receiving a conclusive denial of the claim from the agency or waiting for six months to

elapse without a final disposition of the claim being made.” Jerves v. United States, 966
F.2d 517, 519 (9th Cir. 1992); see 28 U.S.C. § 2675(a). “The FTCA’s exhaustion

® Additionally, the action should be dismissed because the court lacks subject matter
jurisdiction over DHS as “the United States is the only }]Jroper arty defendant in an FTCA
action.” Kennedy v. U.S, Postal Serv., 145 F.3d 1077, 1078 (9th Cir. 1998(}. “A claim
against [DHST in its own name is nof a claim against the United States.” Id. (affirming
dismissal of action against USPS and USPS employee because they were not properly
named defendants pursuant to 28 U.S.C. § 2679(a)).

® Section 2675(a) provides: An FTCA claim “shall not be instituted . . . against the
United States . . . unless the claimant shall have first presented the claim to the afpro riate

Federal agency and his claim shal] have been finally denied by the agency [or t}he failure
of an agency to make final disposition of a claim within six months after it is filed.”

8
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requirement is jurisdictional and may not be waived.” D.L. by & through Junio v.
Vassilev, 858 F.3d 1242, 1244 (9th Cir. 2017). “[P]laintiff bears the initial burden of
proving subject matter jurisdiction under the FTCA.” Sabow v. United States, 93 F.3d
1445, 1451 (9th Cir.), as amended, (Sept. 26, 1996).

Here, plaintiffs make no attempt to allege that they satisfied the jurisdictional

requirement by filing any administrative claim. (See, generally, Dkt. 1, Complaint). Nor

does ICE have any record indicating that any administrative claim was filed by either

Greenway or Escamilla, (See Declaration of Robert A. Ramey at ¥ 2, 3). Accordingly,
the action should be dismissed with respect to the state law claims for lack of subject

matter jurisdiction.

2. g}e_ Discretionary Function Exception Applies to Plaintiffs’ State Tort
aims

Even if plaintiffs fully exhausted their administrative FTCA claims, the court would
nevertheless lack subject matter jurisdiction. Under the FTCA, the United States allows a
limited waiver of its sovereign immunity only with respect to certain injuries caused by
government employees who are acting within the scope of their employment. See 28
U.S.C. § 1346(b). However, there is no waiver of immunity for claims “based upon the
exercise or performance or the failure to exercise or perform a discretionary function.” 28
U.S.C. § 2680(a).!® “This exception prevents judicial ‘second-guessing’ of legislative and
administrative decisions grounded in social, economic, and political policy through the

medium of an action in tort.” Gonzalez v. United States, 814 F.3d 1022, 1027 (9th Cir.

2016) (internal quotation and alteration marks omitted). As such, “[the court] lack[s]
jurisdiction over any claim to which the discretionary-function exception applies.” Alfrey
v. United States, 276 F.3d 557, 561 (9th Cir. 2002); see Sabow, 93 F.3d at 1451 (*Where

the discretionary function exception to the FTCA applies, no federal subject matter

1028 U.S.C. § 2680(a) provides that the FTCA does not apply to: “Any claim . . .
based upon the exercise or performance or the failure to exercise or perform a discretionary
function or duty on the part of a federal agency or an employee of the Government,
whether or not the discretion involved be abused.”

9
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Jurisdiction exists.”).
“The Supreme Court has created a two-step test for courts that governs the
applicability of this exception.” Bailey v. United States, 623 F.3d 855, 860 (9th Cir. 2010),

cert. denied, 565 U.S. 1079 (2011). First, “[a]n agency does not retain discretion whether
to act where a statute or policy directs mandatory and specific action and the agency has
no lawful option but to adhere to the directive.” 1d. Second, “[o]nly discretionary
decisions that are susceptible to public policy analysis confer immunity on the government

under the FTCA,; [tlhe challenged decision need not be actually grounded in policy

considerations.” Id. at 861 (internal quotation marks omitted).

With respect to the first prong, “[t]he decision whether or not to prosecute a given
individual is a discretionary function for which the United States is immune from
liability.” Gen. Dynamics Corp. v. United States, 139 F.3d 1280, 1283 (9th Cir. 1998),

Gonzalez, 814 F.3d at 1028 (“ftjhe investigation and prosecution of crime has long been

a core responsibility of the executive branch.”) (citation omitted); Dichter-Mad Family
Partners, LLP v. United States, 707 F.Supp.2d 1016, 1037 (C.D. Cal. 2010), aff’d, 709
F.3d 749 (9th Cir. 2013) (“[r]efusal to prosecute is a classic illustration of a decision

committed to agency discretion™). Indeed, even “[olutside of the FTCA context, the Court
has recognized on several occasions over many years that an agency’s decision not to
prosecute or enforce, whether through civil or criminal process, is a decision generally
committed to an agency’s absolute discretion.” Gonzalez, 814 F.3d at 1028 (citation and
internal quotation marks omitted). Moreover, plaintiffs cannot evade the absolute

discretion afforded to prosecutors by asserting negligence claims against the investigating

agencies. See Gen. Dynamics, 139 F.3d at 1283 (discretionary function exception applies

to investigating agency’s negligent preparation of report, because “the persons who
actually caused the damage [were] the prosecutors[], who were pushing a criminal (and
civil) attack upon General Dynamics and its employees.”).

Here, plaintiffs do not point to any statute, regulation, rule, or policy that prescribes

or mandates any specific course of conduct by defendants. (See, generally, Dkt. 1,
10
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Complaint). Nothing required that defendants consider purportedly newly!! discovered
evidence of ongoing infringement and compel resumption of their criminal investigation,

(See, generally, id.). Rather, plaintiffs allege that ICE and USAO-MO decided not to

resume their investigation because the dismissal without prejudice in the Colorado action
left plaintiffs’ valid ownership of Greenway’s trademarks in doubt with respect to the
Greenway investors’ past or continuing infringement. (See id. at 9§ 40-42, 44-46). This
is precisely the kind of decision that falls within the executive branch’s absolute discretion.

See Gonzalez, 814 F.3d at 1028 (“an agency’s decision not to prosecute or enforce,

whether through civil or criminal process, is a decision generally committed to an agency’s
absolute discretion™) (citation and internal quotation marks omitted). Plaintiffs cannot
circumvent USAO-MO’s absolute discretion by asserting claims against the investigating

agency, ICE, instead. See Gen. Dynamics, 139 F.3d at 1283 (discretionary function

exception applies to investigating agency’s purported negligence).

With respect to the second prong, defendants’ decision to not resume their
investigation or review plaintiffs’ “new” evidence “clearly require investigative officers
to consider relevant political and social circumstances in making decisions about the
nature and scope of a criminal investigation.” Sabow, 93 F.3d at 1453. Indeed, “[d]joing
nothing may be the most constructive use of [DHS’s and USAO-MO’s] resources,”
because “Congress gives the[se agencies] a budget, setting a cap on its personnel.”

Dichter-Mad Family Partners, 707 F.Supp.2d at 1037-38. “Agencies must compare the

value of pursuing one case against the value of pursuing another,” id. at 1038, and even
“may find it worthwhile to give short shrift to a particular claim if the aggrieved party can

file its own suit [], for turning the subject over to private litigation frees up time without

' Plaintiffs’ purportedly “new” evidence that Greenway’s former attorney, Michael
J. Ryan, “unlawfully divulge[ed], sharfed], as well as dlsclos[edl Greenway’[s]
confidential business information as well as trade secrets,” (Dkt. 1, Complaint at § 32 see
id. at § 52, 63-70), is actually rather old. As far back as June 11, 2013, Escamilla sent
threatening and Fro_famty-lacpd. communications to Ryan, his ex-wife, and daughter
accusing Ryan of misappropriation of trade secrets, wire fraud, and mail fraud, among
other charges. (See, e.g., Park Decl., Exh. 4 at4, 11).

11
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necessarily diminishing the enforcement of {a particular] statute.” 1d.
Here, ICE and USAO-MO had to consider the relevant political and social

implications of using scarce resources to resume a criminal investigation where plaintiffs

did not prevail on the same claims in civil proceedings. See Dichter-Mad Family Partners,
707 F.Supp.2d at 1038 (and agency may “find it worthwhile to give short shrift to a
particular claim if the aggrieved party can file its own suit”). Defendants had to balance
plaintiffs’ ability to refile (or abandon) claims against the Greenway investors in Colorado
against the risk that other victims lack the resources to file their own civil claims. See id.
(“Agencies must compare the value of pursuing one case against the value of pursuing
another”). ICE and USAO-MO further had to consider their likelihood of prevailing
against the Greenway investors under a higher criminal “beyond reasonable doubt”
standard when Greenway determined that it could not prevail against the Greenway
investors under a more lenient “preponderance of the evidence” civil standard. In other
words, defendants’ decisions constituted discretionary judgments that are “at the core of
the executive branch.” Gonzalez, 814 F.3d at 1033,

Ultimately, plaintiffs® demand that the court direct USAO-MO and ICE to resume
their investigation, (see Dkt. 1, Complaint at §7 84, 98, 103, 107), would involve precisely
the type of judicial second-guessing the discretionary function exception is designed to

prevent. See Gonzalez, 814 F.3d at 1027 (“This exception prevents judicial ‘second-

guessing’ of legislative and administrative decisions grounded in social, economic, and
political policy through the medium of an action in tort.””). Courts are not well-suited for
that role, because courts and agencies function differently and courts have little visibility
into an agency’s inner workings. “Judges compare the case at hand against a rule of law

or an abstract standard of diligence and do not see the opportunity costs of reallocations

within the agency.” Dichter-Mad Family Partners, 707 F.Supp.2d at 1038. As such,
“Iclourts cannot intelligently supervise the [agency’s] allocation of its staff’s time,
because although judges see clearly the claim the [agency] has declined to redress, they

do not see at all the tasks the staff may accomplish with the time released.” Id. “That
12
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fundamental difference in the perspectives of the two bodies is why agencies (and other
prosecutors) rather than courts must make the decisions on pursuing or dropping claims.”
Id. Because the discretionary function exception applies, the court should dismiss the state
court claims for lack of subject matter jurisdiction, without leave to amend.

3. Plaintiffs Fail to State any State Tort Claim

a. Plaintiffs’ Claim for Violation of the Bane Act, Cal. Civ. Code
52.1, I*lgils ¢ 5

Even if plaintiffs properly exhausted their administrative FTCA claims, and even if
the discretionary function exception did not apply to bar their claims, plaintiffs’ claim for
violation of the Bane Act (“Bane Act”), Cal. Civ. Code § 52.1, nevertheless fails. The
Bane Act imposes liability against individuals who interfere or attempt to interfere by
threats, intirnidation, or coercion the exercise or enjoyment of rights secured by the Federal
or California Constitutions. See Cal. Civ. Code § 52.1(a)-(b). “The statute requires a
showing of coercion independent from the coercion inherent in the [constitutional
violation].” Shovove v, Cnty. of L.os Angeles, 203 Cal. App.4th 947,959 (2012); see Jones
v. Kmart Corp., 17 Cal.4th 329, 334 (1998) (section 52.1 “requirefs]| an attempted or

completed act of interference with a legal right, accompanied by a form of coercion™).
“The act of interference with a constitutional right must itself be deliberate or spiteful.”

Shoyoye, 203 Cal.App.4th at 959. “Speech alone is not sufficient to support [a Bane Act

violation], except upon a showing that the speech itself threatens violence.” Cal. Civ.
Code § 52.1(j).
To the extent plaintiffs’ Bane Act claim is based on interference with plaintiffs’

Fifth and Fourteenth!?> Amendment rights, (see Dkt. 1, Complaint at § 98), the court lacks

2 Because Fpiaintiffs allege claims against federal entities, the United States and
DHS, plaintiffs* Fourteenth Amendment Bane Act claim arises, if at all, under the Due
Process Clause of the Fifth, rather that the Fourteenth, Amendment. See Davis v, Passman,
442 U.S. 228, 230, 99 S8.Ct. 2264, 2269-70 (1979% (discussing equal protection claims
under the Fifth Amendment); Consejo de Desarrollo Economico De Mexicali, A.C. v.
United States, 482 F.3d 1157, 1170 n.4 (9th Cir. 2007) (holding Fiith Amendment
“subjects the federal government to constituttonal limitations that are the equivalent of
those imposed on the states by the Equal Protection Clause of the Fourteenth

13
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subject matter jurisdiction because the United States has not waived its sovereign
immunity with respect to constitutional tort claims. Pursuant to 28 U.S.C. § 1346, the
United States walves its sovereign immunity “where the United States, if a private person,
would be liable to the claimant in accordance with the law of the place where the act or
omission occurred.” “By definition, [then, plaintiffs] cannot allege as to [the United
States] that state law, the requisite ‘law of the place where the act or omissjon occuired,’
was the source of liability for a claim alleging the deprivation of a federal constitutional
right.” Mendoza v. United States, No. 15CV1528-JAH (BGS), 2017 WL 4286907, at *7
(8.D. Cal. Sept. 27, 2017) (citing ED.L.C. v. Mever, 510 U.S. 471, 477-78, 114 8.Ct. 996,
1001 (1994)).
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To the extent plaintiffs’ Bane Act claim is premised on interference with plaintiffs’
rights under the California Constitution, (see Dkt. 1, Complaint at § 98), it also fails for
failure to state a claim. Plaintiffs’ Complaint is bereft of any allegation, conclusory or
otherwise, that defendants intentionally used any threats, intimidation, or coercion, sce
Cal. Civ. Code § 52.1(a)-(b), separate and apart from any alleged constitutional violation.
(See, generally, Dkt. 1, Complaint); see also Shoyoye, 203 Cal.App.4th at 959 (*The act

of interference with a constitutional right must itself be deliberate or spiteful.”); Jones, 17
Cal.4th at 334 (section 52.1 “require[s] an attempted or completed act of interference with
a legal right, accompanied by a form of coercion™). At most, plaintiffs allege defendants
admonished them, (see, e.g., Dkt. 1, Complaint at § 24) (“Gibson scolded Plaintiffs for
inquiring about DHS® ongoing criminal investigation™), but absent an actual threat,
“[s]peech alone is not sufficient to support [a Bane Act violation].” Cal. Civ. Code §
52.1(j). Accordingly, plaintiffs’ Bane Act claim fails.

b. Plaintiffs’ Intentional and Negligent Infliction of Emotional

Distress Claims Fail

Even if plaintiffs properly exhausted their administrative FTCA claims, and even if

Amendment.”) (citing Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693 (1954)). This is yet
another reason why plaintiffs” Bane Act claims should be dismissed.

14




OF:

OG0 1 O Y B W N

[T L T W T e T s TR oV TS W T W TR o S S e e e
ot R o S T L S N =N = N - < B B o W, B LU VL (S N ™

Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 91 of 184 Page ID
se 2:17-cv-07748-0DW-MRW Document & 18fled 01/29/18 Page 22 of 24 Page 1D #:143

the discretionary function exception did not apply, plaintiffs® intentional and negligent
infliction of emotion distress claims fail. “A cause of action for intenttonal infliction of
emotional distress exists when there is (1) extreme and outrageous conduct by the
defendant with the intention of causing, or reckless disregard of the probability of causing,
emotional distress; (2) the plaintiff’s suffering severe or extreme emotional distress; and
(3) actual and proximate causgtion of the emotional distress by the defendant's outrageous

conduct,” Hughes v. Pair, 46 Cal.4th 1035, 1050 (2009) (internal quotation marks

omitted). “A defendant’s conduct is ‘outrageous’ when it is so extreme as to exceed all
bounds of that usually tolerated in a civilized community.” Id. at 1050-51 (internal
quotation marks omitted). “Liability for intentional infliction of emotional distress does
not extend to mere insults, indignities, threats, annoyances, petty oppressions, or other
trivialities.” Id. at 1051. “Negligent infliction of emotional distress is a form of the tort
of negligence, to which the elements of duty, breach of duty, causation and damages

apply.” Huggins v. Longs Drug Stores Cal., Inc., 6 Cal.4th 124, 129 (1993).

Plaintiffs fail to allege any conduct by defendants that approaches negligence, much
less outrageous conduct. Rather, plaintiffs contend that, from July 27, 2017 through
August 4, 2017, defendants “were aware Plaintiffs were in possession of new evidence
that was critical to a successful resolution to Plaintiffs’ criminal allegations,” (Dkt. 1,
Complaint at §7 103, 107), but that defendants refused to consider plaintiffs’ purportedly
new evidence, causing plaintiffs “severe emotional distress and mental suffering.” (Id. at
19 105, 109). As previously explained, ICE and USAO-MO, in their discretion, made the
reasoned decision that they would not resume their investigation because the dismissal
without prejudice in the Colorado action leaves plaintiffs’ valid ownership of Greenway’s
trademarks in doubt.!* (See id. at §q 40-42, 44-46). Moreover, plaintiffs’ purportedly

“new” evidence regarding Greenway’s former attorney, Michael J. Ryan, is not new. (See

¥ Moreover, as all of plaintiffs’ claims arise, if at all, out of litigation or incidents
surrounding litigation, defendants are immune from suit under Cal. Civ. Code 8 47éb).
See Rubin v. Green, 4 Cal.4th 1187, 1195 (1993) (litigation privilege pursuant to Cal. Civ
Code § 47(b) applies to pre-litigation communications),

15
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Dkt. 1, Complaint at §§ 32, 52, 63-70). As far back as June 11, 2013, Escamilla sent
threatening and profanity-laced communications to Ryan, his ex-wife, and daughter
accusing Ryan of misappropriation of trade secrets, wire fraud, and mail fraud, among
other charges. (See, e.g., Park Decl., Exh. 4 at 4, 11). In other words, defendants made
reasoned, evidence-based decisions that do not remotely approach negligence or
outrageous conduct, and plaintiffs’ negligent and intentional infliction of emotional
distress claims should be dismissed.

C.  Plaintiffs’ Claims for Violations of 42 U.S.C. § 1983 Fail

With respect to their § 1983 claims, plaintiffs take issue with defendants’ purported
“refusal to review, admit, or allow Greenway’s new evidence [] that clearly demonstrated
that Greenway was in fact, the victim of an ongoing federal crime,” (Dkt. 1, Complaint at
9 84), and purportedly discriminatory acts “with the intent to discriminate, in that plaintiff

Escamilla is a Mexican-American small businessman and was not represented by private

legal counsel.”' (1d. at ] 92; see id. at § 30). However, “[flederal officers acting under
federal authority are immune from suit under section 1983.” Gibson v. United States, 781
F.2d 1334, 1343 (9th Cir. 1986), cert, denied, 479 U.S. 1054 (1987); Russell v. U.S. Dep’t
of the Army, 191 F.3d 1016, 1019 (9th Cir. 1999) (Section 1983 “provides no right of

action against federal (rather than state) officials™). Accordingly, these claims should be
dismissed for lack of subject matter jurisdiction.

D.  Plaintiffs’ Claims are Futile

Rule 15 of the Federal Rules of Civil Procedure provides that the court “should
freely give leave [to amend] when justice so requires.” Fed. R. Civ. P. 15(a)(2). However,
“Icourts are not required to grant leave to amend if a complaint lacks merit entirely.”

Lopez v. Smith, 203 F.3d 1122, 1129 (9th Cir. 2000) (en banc)}. Whether to grant leave to

amend is guided by several factors, including: (1) whether the amendment causes the

¥ Other than plaintiffs’ conclusory allegations that defendants acted in a racially
discriminatory manner, (see Dkt. 1, Complaint at §§ 30, 92), the Complaint does not
contain any facts supporting that contention. (See, cenerally, ld_»)-

16
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opposing party prejudice; (2) whether the amendment is sought in bad faith; (3) whether
the amendment causes undue delay; (4) whether the amendment constitutes an exercise in
futility; and (5) whether the plaintiff has previously amended his or her complaint. See

DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 & n. 3 (9th Cir. 1987).

Liberally construing the allegations in the Complaint, it is clear that giving another
opportunity to amend would be futile. Even if plaintiffs administratively exhausted their
FTCA claims, the discretionary function exception applies to defendants’ investigative
and prosecutorial decision not to resume their criminal investigation based on purportedly
newly discovered evidence. And as previously explained, see supra at § II1.C, plaintiffs §
1983 claims must fail because they cannot be asserted against federal officers or agencies.
Accordingly, plaintiffs’ Complaint should be dismissed without leave to amend.

IV. CONCLUSION
For the foregoing reasons, defendants respectfully request that the court grant their

motion to dismiss and dismiss the action in its entirety without leave to amend.

Dated: January 29, 2018 Respectfully submitted,

NICOLA T. HANNA

United States Attorne

DOROTHY A. SCHOUTEN

Assistant United States Attorney

Chief, Civil Division

ROBYN-MARIE LYON MONTELEONE
Assistant United States Attorney

Chief, General Civil Section

/st Grace Y. Park
GRACE Y. PARK
Assistant United States Attorney

Attorneys for Defendants the United States of
America and Department of Homeland
Security

17




Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 94 of 184 Page ID
#:185

Exhibit G



L R« < B o T - S

[ N 0 T 5 T ¥ T W R N TR N BN N SN N S e S S e e T e
o ~1 o o bW M) e O 00 =3 N R s W N O

i

Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 95 of 184 Page ID
hse 2:17-cv-07748-ODW-MRW  Documenf’i18%iled 02/16/18 Page 1 of 8 Page ID #:201

NICOLA T. HANNA
United States Attorne
DOROTHY A. SCHOUTEN
Assistant United States Attorney
Chief, Civil Division
ROBYN-MARIE LYON MONTELEONE
Assistant United States Attorney
Chief, General Civil Section
GRACE Y. PARK (Cal. Bar No. 239928)
Assistant United States Attorney
Federal Building, Suite 7516
300 North Los Angeles Street
Los Angeles, California 90012
Telephone: (213) 894-3551
Facsimile: (213) 894-7819
E-mail: Grace.Park@usdoj.gov

Attorneys for Defendants the United States of America
and Department of Homeland Security

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION
GUSTAVO ESCAMILLA, et al., No. CV 17-7748 ODW (MR Wx)
Plaintiffs, DEFENDANTS’ REPLY IN SUPPORT OF
MOTION TO DISMISS PLAINTIFFES’®
V. COMPLAINT
DEPARTMENT OF HOMELAND Hearing Date: ~ March 5, 2018
SECURITY, et al., Hearing Time:  1:30 p.m.
Location: First Street Courthouse
Defendants. 350 W. 1st Street
Courtroom 5D, 5th Floor
Hon, Otis D. Wright II




NS0 1 Oy B W R e

[ T O TN G T N T 0 T N TR N6 TR N T N T W e e e e e
o =) O tth BN~ DN e =N e B W N e O

hse 2:17-cv-07748-ODW-MRW Document 11

Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 96 of 184 Page ID
7Filecl 02/16/18 Page 2 of 8 Page ID #:202

In their Opposition to Defendants’ Motion to Dismiss (Dkt. 10, “Opp’n™),’ plaintiffs
Greenway Nutrients (“Greenway”) and Gustavo Escamilla (“Escamilla”) (collectively,
“plaintiffs”) “concede their missteps in hastily filing their Complaint,”? (id. at 2), but
nevertheless assert that they should be given leave to amend.” While the court “should
freely give leave [to amend] when justice so requires,” Fed. R. Civ. P. 15(a)(2), in this
instance, amendment would be futile, and plaintiffs’ Complaint should be dismissed
without leave to amend.

Plaintiffs assert that “a Bivens claim, as well as the state tort claims, based on the
same facts can survive against the federal officers identified in the Complaint if granted
leave to amend.” (Dkt. 10, Opp’n at 2). In other words, instead of asserting state law tort
and § 1983 claims against the United States and DHS, plaintiffs seek leave to assert the

same state law tort claims and Bivens claims against federal officers Russell Simons and

I Plaintiffs filed their Opposition one day after the February 12, 2018, deadline. See
L.R. 7-9 (opposition must be filed “not later than twenty-one (21) days before the date
designated for the hearing of the motion™). “The Court may decline to consider any
memorandum or other document not filed within the deadline set by order or local rule.”
L..R.7-12; see Christian v. Mattel, Inc., 286 F.3d 1118, 1129 (9th Cir. 2002) (“The district
court has considerable latitude in managing the parties’ motion practice and enforcing
local rules that place parameters on briefing.”).

> Somewhat contradictorily, plaintiffs contend that despite their “haste” and
“misste}%%,” (Dkt. 10, Opp’n at 1, 2), their Com%lamt complies with Rule 8(a) of the
Federal Rules of Civil Procedure. (See id. at 2, 3). But as explained in defendants” Motion
to Dismiss Plaintiffs’ Complaint (Dkt. 9, “Motion™), the Complaint does not address even
the most basic requirements of Rule 8, (see id. at 6, 7), such as whether each of plaintiffs’
state tort claims and § 1983 claims are asserted against defendant the United States of
America (“United States”), defendant the Department of Homeland Security (“DHS™), or
both (collectively, “defendants™). (See id. at 6).

> Nothing precludes plaintiffs from filing an amended complaint by February 20,
2018. See Fed. R, Civ. P. 15(a)(1)}(B) (“A party may amend its pleading once as a matter
of course within [] 21 days after service of a motion under Rule 12(b)”); (Dkt. 9, Motion)
(filed January 29,72018). So plaintiffs’ contention that “[t}his entire exercise in motions

ractice could have been avoided by Defendants delaying the filing of the motion until

laintiffs amended their Complaint,” (Dkt. 10, Opp’n at 1), lacks merit. Moreover,
plaintiffs have not given defendants gor the court) enough time to accommodate their
requests. Plaintiffs for the first time offered defendants a 30-day extension to resgond to
an amended complaint Swhlch has not yet been filed), on the Saturday morning before the
Monday deadliné for fi m%zdefendants’ Motion. (See Dkt. 9-2, Declaration of Grace Y.
Park (“Park Decl.”) at § 3 & Exh. 2)..
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Shawn Gibson.*

Asserting state law tort claims of negligent and intentional infliction of emotional
distress and violation of the Bane Act, Cal. Civ. Code § 52.1, (see Dkt. 1, Complaint at §
97-109), against Simons and Gibson — rather than the United States and DHS — would be
futile. The Federal Tort Claims Act (“FTCA™), 28 U.S.C. §§ 1346(5), 2671, et seq., is the
exclusive remedy for common law tort claims arising out of the acts or omissions of a
federal employee, sece 28 U.S.C. § 2679(b)(1), “and it only allows claims against the
United States.” F.D.LC. v. Craft, 157 F.3d 697, 706 (9th Cir. 1998). As such, the court

lacks subject matter jurisdiction to consider such state law tort claims asserted against

Simons and Gibson. See Kennedy v. U.S. Postal Serv., 145 F.3d 1077, 1078 (9th Cir.

1998) (dismissing FTCA claim against U.S.P.S. employee acting within scope of his
employment “[blecause the United States is the only proper party defendant in an FTCA
action,”). Accordingly, plaintiffs’ proposed assertion of state law tort claims against
federal officers Simons and Gibson would be futile.’

In light of the Supreme Court’s decision in Ziglar v. Abbasi, 137 S.Ct. 1843 (2017),
and the Ninth Circuit’s decision in Vega v. United States, No. 13-35311, 2018 WL 740184

(9th Cir. Feb. 7, 2018), asserting claims against Simons and Gibson pursuant to Bivens v.
Six Unknown Named Agents, 403 U.S. 388, 91 S.Ct. 1999 (1971) (“Bivens”) would also

~ “Defendants still do not understand why plaintiffs have not simply refiled their civil
infringement claims in the District of Colorado. (See Dkt. 9, Motion at g; Nasious v, Two
Unknown B.L.C.E. Agents, at Arapahoe Cty. Justice Ctr., 492 F.3d 1158, th Cir.
2007) (“Emplo(\éing Rule 41(b}) to dismiss a case without ]L)re udice [] allows the plaintiff
another 0.’2{; onzales v, Bernalillo Cty. Dist. Ct., 640 Fed. App’x 759, 763 (10th Cir.
2016) (“TA] Rule 41(b) dismissal without prejudice is not an extreme sanction because the
remedy 1S s1mpl%/ to cure the defect and refile the complaint.”) (internal quotation marks
omitted). Notab % plaintiffs’ counsel in this action, Mainak D’ Attaray, served as counsel
for Greenway in the Colorado action, (see Dkt. 9-2, Park Decl., Exh, 3'at p. 2 & Dkt. 143),
so it is unclear why plaintiffs insist on filing suit against the United States and DHS, and
now for the first time — federal officers Simons and Gibson — rather than the “criminal
usurpers,” (Dkt. 10, Opp’n at 3), themselves.

* Moreover, plaintiffs’ proposed assertion of state law tort claims against Simons
and Gibson (rather than the United States or DHS) does not overcome the fact that
plaintiffs failed to administratively exhaust their claims, (seg Dkt. 9, Motion at 8-9), nor
does it overcome the discretionary function exception, which bars plaintiffs’ proftered
state law claims. (See id. at 9-13).
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be futile.

In Abbasi, the Supreme Court noted that “three cases [] represent the only instances
in which the Court has approved of an implied damages remedy under the Constitution
itself,” 137 S.Ct. at 1855, which are: “(1) police search and seizure in violation of the
Fourth Amendment, see Bivens, 403 U.S. 388, 91 S.Ct. 1999; (2) gender discrimination
by a congressman in violation of the Fifth Amendment for an employee not covered by

Title VII, see Davis v. Passman, 442 U.S. 228, 99 S.Ct. 2264 (1978); and (3) deliberate

indifference toward a prisoner in violation of the Eighth Amendment, see Carlson v.
Green, 446 U.S. 14, 100 S.Ct. 1468 (1980).” Arvizu v. Acosta, No. 1:17-CV-219-LJO-
EPG, 2017 WL 3421976, at *7 n. 7 (E.D. Cal. Aug. 9, 2017). “[Ejxpanding the Bivens

remedy [beyond these three instances] is {] a ‘disfavored’ judicial activity,” Abbasi, 137
S.Ct. at 1857, which the Supreme Court “has consistently refused to extend [] to any new
context or new category of defendants . . . for the past 30 years.” Id. (internal quotation
marks and citation omitted).

In light of this, the Supreme Court has articulated a two-patt test as to whether a

plaintiff can assert a Bivens claim. “[TThe first question a court must ask [] is whether the

claim arises in a new Bivens context, i.e., whether the case is different in a meaningful

way from previous Bivens cases decided by this Court.,” Abbasi, 137 S.Ct. at 1864

(internal quotation marks omitted). “[T]he new-context inquiry is easily satisfied,” id. at
1865, even when the meaningfulness of the differences are “small. . . in practical terms.”
Id. A non-exhaustive list of meaningful differences that a court may consider, include:
“the rank of the officers involved; the constitutional right at issue; the generality or
specificity of the official action; the extent of judicial guidance as to how an officer should
respond to the problem or emergency to be confronted; the statutory or other legal mandate
under which the officer was operating; the risk of disruptive intrusion by the Judiciary into
the functioning of other branches; or the presence of potential special factors that previous
Bivens cases did not consider.” Id. at 1860.

Ifthe answer to the first question is in the affirmative, the second question is whether
3
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“there are special factors counselling hesitation in the absence of affirmative action by
Congress.” Id. at 1857. “The answer most often will be [that] Congress” — rather than the
courts — “should decide whether to provide for a damages remedy” under the Constitution.
Id. (internal quotation marks omitted).

Here, plaintiffs seek leave to assert Bivens claims against Simons and Gibson for

“declin[ing] to investigate the criminal usurper of Plaintiffs’ trademarks,” (Dkt. 10, Opp’n
at 3), and declining to consider purportedly newly discovered evidence of infringement,
(see id. at 4), thus “deprivfing] Plaintiffs of their most basic fundamental civil rights of
Due Process under the Fifth and Fourteenth® Amendments of the United States
Constitution.” (Id.).

Plaintiffs’ proposed Bivens claim involves a “new category of defendants,” agents

from U.S. Immigration and Customs Enforcement (“ICE”), (see Dkt. 10, Opp’n at 3-4;
Dkt. 1, Complaint at 9 6, 14), as opposed to the police officers, congressman, or prison
guards implicated in previously recognized Bivens cases. And to the extent plaintiffs’
proposed Bivens claim is grounded on Fifth Amendment Due Process grounds in the
prosecutorial investigation context, it is meaningfully different from previous Bivens

claims. See, e.g., Vega, 2018 WL 740184, at * 5 (Fifth Amendment procedural due

process claims arising out of a prison disciplinary process “plainly present[s] a ‘new
context’ under Abbasi”). Because “the new-context inquiry is easily satisfied,” where

even differences that are “small . . . in practical terms,” are “meaningful,” Abbasi, 137

S.Ct. at 1865, the first factor under Abbasi is satisfied.

The second factor of the Abbasi inquiry favors defendants as well. See Abbasi, 137

8 Because plaintiffs prO%Jse claims %ﬁainst federal employees, their due process
claims arise, if at all, under the Due Process Clause of the Fifth, rather that the Fourteenth,
Amendment. See Davis, 442 U.S. at 230, 99 S.Ct, at 2269-70 (discussin e%al protection
claims under the Fifth Amendment); Consejo de Desarrollo Economico De Mexicali, A.C.
v. United States, 482 I1.3d 1157, 1170 n.4 (9th Cir. 2007) (holding Fiith Amendment
“subjects the federal %ovemment to constitutional limitations that are the equivalent of
those imposed on the states by the Equal Protection Clause of the Fourteenth

Amendment.”) (citil%;f_{, Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693 (1954)).
z‘&ccordmg}y?1 plaintiffs’ proposed Bivens claims based on Fourteenth Amendment
al

violations s as a matter of law.

4
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S.Ct. at 1857 (“a Bivens remedy will not be available if there are special factors
counselling [judicial] hesitation in the absence of affirmative action by Congress™). “[I]f
there is an alternative remedial structure present in a certain case, that alone may limit the
power of the Judiciary to infer a new Bivens cause of action.” [d. at 1858.

Here, multiple alternative remedial structures exist, counseling judicial hesitation in
recognizing a Bivens remedy in this instance. First, plaintiffs have “state law claims as an
alternative remedy.” Vega, 2018 WL 740184, at *6 (declining to recognize a Bivens
remedy when plaintiff sought state law and FTCA claims). Plaintiffs have asserted state

law claims for negligent and intentional infliction of emotional distress and violation of
the Bane Act, Cal. Civ. Code § 52.1. (See Dkt. 1, Complaint at 9 97-109). Even if
plaintiffs’ state law tort claims under the FTCA fail, that does not mean plaintiffs may
seek Bivens claims in the alternative. “[Njo court has held that the plaintiff’s lack of
success due to inadequate pleading while pursuing alternative remedies provides a basis
for Bivens relief.,” Vega, 2018 WL 740184, at *6. “To do so would require the court to
necessarily prove the plaintiff's alternative remedies for him, or be forced to create a new
remedy through Bivens.” Id. Second, within DHS, the Office for Civil Rights and Civil
Liberties (“CRCL”), “investigate[s] complaints and information indicating possible

abuses of civil rights or civil liberties, unless the Inspector General of the Department

determines that any such complaint or information should be investigated by the Inspector
General.” 6 U.S.C. § 345(a)(6). Again, plaintiffs concede that they sought available
alternative remedies when they “report[ed] civil rights violations™ to the CRCL. (See Dkt.
1, Complaint at § 33 & Exh, 11). In other words, because multiple alternative remedial
structures exist to address plaintiffs’ grievances, which procedures plaintiffs pursued, the

court should hesitate in recognizing a Bivens remedy in this case.

Finally, even if plaintiffs could state a valid Bivens claim, Gibson and Simons are

entitled to qualified immunity. Qualified immunity protects “all but the plainly

incompetent or those who knowingly violate the law.” Malley v. Briggs, 475 U.S. 335,

341,106 S.Ct. 1092, 1096 (1986). The qualified immunity inquiry involves two questions:
5
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“Taken in the light most favorable to the party asserting the injury, do the facts alleged
show the officer’s conduct violated a constitutional right?” Saucier v. Katz, 533 U.S. 194,
201,121 S.Ct. 2151,2156 (2001). Second, “if a violation could be made out on a favorable

view of the parties’ submissions, the next [] step is to ask whether the right was clearly
established . . . in light of the specific context of the case.” 1d. Only if the answer to both
questions is in the affirmative, then qualified immunity does not apply. See id.; see also

Pearson v. Callahan, 555 U.S. 223, 236, 129 S.Ct. 808, 818 (2009) (although following

the Saucier protocol sequentially is “often beneficial,” it “should not be regarded as

mandatory”).

Here, as for the first prong, to the extent plaintiffs contend that Simons and Gibson
“refused to provide any type of federal law enforcement intervention whatsoever,” (Dkt.
10, Opp’n at 4), plaintiffs cite no legal authority that plaintiffs have a constitutional right

to federal criminal prosecution to vindicate personal injuries. (See, generally, id.). To the

extent plaintiffs contend that Simons and Gibson “refused to investigate plaintiffs’
claims,” (id. at 3), such contentions are belied by the allegations in the Complaint.
Plaintiffs allege that Gibson and Simons made the reasoned, evidence-based decision not
to resume their investigation because the dismissal without prejudice of Greenway’s
trademark infringement suit in the Colorado action leaves plaintiffs’ valid ownership of
Greenway’s trademarks in doubt, (see Dkt. 1, Complaint at §] 40-42, 44-46), and
plaintiffs” purportedly “new” evidence regarding Greenway’s former attorney, Michael J.
Ryan, is not new. (See id. at 9 32, 52, 63-70). As far back as June 11, 2013, Escamilla
sent threatening and profanity-laced communications to Ryan, his ex-wife, and daughter
accusing Ryan of misappropriation of trade secrets, wire fraud, and mail fraud, among
other charges. (See, e.g., Dkt. 9-2, Park Decl., Exh. 4 at 4, 11). As for the second-prong,
having failed to identify any violated federal constitutional right, plaintiffs cannot
plausibly allege that Gibson or Simons violated a “clearly established” constitutional right.
Saucier, 533 U.S. at 201, 121 S.Ct. at 2156.

Although plaintiffs contend that their Complaint, containing “75 paragraphs, across
6
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17 pages,” (Dkt. 10, Opp’n at 4), can be amended to adequately assert claims against
federal officers Gibson and Simons, for the foregoing reasons, it is clear that additional

paragraphs and pages will not help plaintiffs, and defendants’ motion to dismiss should be

Respectfully submitted,

NICOLA T. HANNA

United States Attorne

DOROTHY A. SCHOUTEN

Assistant United States Attorney

Chief, Civil Division

ROBYN-MARIE LYON MONTELEONE
Assistant United States Attorney

Chief, General Civil Section

/s/ Grace Y. Park
GRACE Y. PARK
Assistant United States Attorney

Attorneys for Defendants the United States of
America and Department of Homeland
Security
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DAVID M, HARRIS

Assistant United States Attorney

Chief, Civil Division

JOANNE S. OSINOFF

Assistant United States Attorney

Chief, General Civil Section

GRACE Y. PARK (Cal. Bar No. 239928)

Assistant United States Attorney
Federal Building, Suite 7516
300 North Los Angeles Street
Los Angeles, California 90012
Telephone: (213) 894-3551
Facsimile: (213) 894-7819
E-mail: grace.park@usdoj.gov

Attorneys for Defendants

GUSTAVO ESCAMILLA, and
GREENWAY NUTRIENTS,

Plaintiffs,
V.
DEPARTMENT OF HOMELAND
SECURITY; UNITED STATES OF
AMERICA,
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

No. LACV 17-7748 ODW (MRWx)

DEFENDANTS’ OPPOSITION TO
PLAINTIFES® MOTION TO
BIS UélﬁI%Y THE HONORABLE OTIS

Hearing Date:  None noticed by plaintiffs
Hearing Time:  None noticed by plaintiffs
Location: None noticed by plaintiffs

Hon. Otis D. Wright
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OPPOSITION’

Plaintiffs Gustavo Escamilla’s and Greenway Nutrients” (“plaintiffs”) motion to
disqualify the Hon. Otis D. Wright (“Judge Wright”) is not a model of clarity, but
defendants Department of Homeland Security and the United States of America
(“defendants™) discern three reasons why plaintiffs seek to disqualify Judge Wright from
this action:

(1)  Plaintiffs contend Judge Wright made statements in his April 2, 2021, order
in a related action, Escamilla v. United States of America, LACY 21-1910
ODW (JEMX) (“Related Action”) (Dkt. 10, Court’s Order of April 2, 2018),
that contradict statements in his April 4, 2018, order dismissing the complaint
in this action. (Dkt. 13, Court’s Order of April 4, 2018);

(2)  Plaintiffs contend that Judge Wright overlooked undersigned counsel’s
submission of “false and maferially misleading declarations, pleadings, and
filings” to improperly obtain a favorable ruling in this action; and

(3)  Plaintiffs contend that Judge Wright made comments in the related action that

demonstrate or suggest bias against plaintiffs.

Each of these three allegations lack merit, Judge Wright has not exhibited “personal
bias or prejudice,” 28 U.S.C. §§ 144, 455(b)(1), nor can his “impartiality [] reasonably be
questioned.” 28 U.S.C. § 455(a). Accordingly, plaintiff’s motion to disqualify Judge
Wright should be denied.

L Judge Wright Made Statements in the Related Action that are Consistent with
this Action

Plaintiffs contend that Judge Wright improperly dismissed the related action for
plaintiffs’ failure to identify the existence of criminal proceedings affecting them as |
victims. (See Related Action) (Dkt. 10, Court’s Order of April 2, 2021, at 2). Plaintiffs
contend this is borne out by the fact that, in this action, Judge Wright previously |

acknowledged that a criminal investigation involving the same criminal defendants was

I'Plaintiffs’ motion fails on procedural grounds as well. Plaintiffs’ motion does not
contain a hearing date and, therefore, has not been noticed at least 28 days before that
hearing date. See Local Rule 6-1. Nor have plaintiffs made any attempt to meet and confer
to resolve any disputes prior to the ﬁlm%o their motion. See Local Rule 7-3. Plaintiffs
further bring their motion pursuant to 28 U.S.C. § 144, but plaintiffs’ affidavit is not
“accompanied by a certificate of counsel of record stating that [plaintiffs’ motion] is made
in good faith.” |
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underway. (See Dkt. 13, Court’s Order of April 4, 2018, at 2-4; see, e.g. Dkt. 14, Motion
at 10-11).

Judge Wright’s statements in the Aprit 4, 2018, order and the April 2, 2021, order,
however, are entirely consistent. Inthe April 4, 2018, order, Judge Wright cited plaintifts’
complaint, which alleged that defendants commenced a criminal trademark infringement
investigation in March 2015. (See Dkt. 13, Court’s Order of April 4, 2018, at 2) (citing
Dkt. I, Complaint at 14). When plaintiffs’ related civil trademark infringement complaint
was dismissed without prejudice in August 2015, (see id. at 3), defendants told plaintiffs
that they would not move forward with any investigation involving plaintiffs’ trademark
until the paraliel civil trademark infringement lawsuit was resolved on the merits. (/d.)
(citing Dkt. 1, Complaint at § 30 at Exh. 10).

In the April 2, 2021, order, Judge Wright dismissed the action for plaintiffs’ failure
to “identify a criminal proceeding supporting their claim that they have been victimized
by the United States or the Department of Homeland Security and its agents.” (Related
Action) (Dkt. 10, Court’s Order of April 2, 2021, at 2). In other words, Judge Wright
correctly noted that plaintiffs could not identify any criminal proceeding supporting their
rights as victims since, (id.), in August 2015, defendants told plaintiff they would not move
forward with the criminal infringement action as to plaintiffs given that the civil trademark
infringement suit did not reach a judgment on the merits. (See Dkt. 13, Court’s Order of
April 4, 2018, at 3).

As plaintiffs cannot point to any inconsistency between Judge Wright’s two orders,
plaintiffs cannot tenably assert bias or the appearance of bias.

II.  Undersigned Counsel and USAQO Provided the Court Accurate Documents

Plaintiffs contend that, in three instances, undersigned counsel and the USAO
misled the court by providing “false and materially misleading declarations, pleadings,
and filings™ to improperly obtain a favorable ruling in this action. (See, e.g. Dkt. 14,
Motion at 5). Each lack merit.

First, plaintiffs contend that Robert A. Ramey, Associate Legal Advisor for U.S.
2
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Immigrations and Customs Enforcement (“ICE”) failed to adequately search for plaintiffs’
May 1, 2017, administrative civil rights complaint, which they filed with the Department
of Homeland Security’s (“DHS™) Office of Civil Rights and Civil Liberties (“CRCL”).
(Dkt. 14-1, Declaration of Gustavo Escamilla (“Escamilla Decl.”) at 4 25; see id. at 4§ 19-
24). However, Ramey stated in his declaration that his search was narrow: he “queried
the DCLD Litigation Database, which is the Division’s electronic database that identifies
any administrative tort claim that any person or party has filed with or transmitted to ICE,”
(Dkt. 9-1, Declaration of Robert A. Ramey (“Ramey Decl.”) at § 2). Plaintiffs do not
explain how an administrative civil rights complaint can be found in an administrative
defensive tort litigation database. (See Dkt. 14-1, Escamilla Decl. at 19).

Second, plaintiffs contend that undersigned counsel and the USAO “concealfed]
ESI and the existence of [plaintiffs’] formal civil rights complaint [he] filed with DHS’s
CRCL and DHS’s OIG.” (Id. at § 27). Far from concealing the existence of plaintiffs’
administrative civil rights complaint, undersigned counsel referenced the existence of
plaintiff’s complaint to CRCL in defendants’ reply. (See Dkt. 11, Reply at 5) (“plaintiffs
concede that they sought available alternative remedies when they ‘reportfed] civil rights
violations® to the CRCL.”).

Third, plaintiffs contend that undersigned counsel “impropetly represented” that
plaintiffs had sent Michael J. Ryan profanity-laced communications in June 2013 when,
in fact, plaintiffs had sent Tom Ryan and his wife, Wendy Ryan, profanity-laced
communications in June 2013. (See Dkt. 14-2, Escamilla Decl. at § 30; see also id. at §y
30-31). But plaintiffs’ complaint refers to “Greenway’s former attorney named Michael
I. Ryan (Ryan),” (Dkt. 1, Complaint at § 32), as well as Greenway’s former attorney Tom
Ryan. (/d., Exh. 13 at ECF 83) (plaintiffs’ complaint to Florida bar against his former
attorneys James D. Ryan, Thomas F. Ryan, and Michael J. Ryan).

As plaintiffs cannot demonstrate that undersigned counsel or the USAO submitted
“false and materially misleading declarations, pleadings, and filings,” they cannot

demonstrate that Judge Wright overlooked misconduct that did not occur.
3
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I1L. Plaintiffs Have Alleged no Facts Supporting the Existence of a Secret Plea

Agreement or Deferred Prosecution Agreement

Plaintiffs contend that Judge Wright displayed a “high-degree of personal-bias and
deep-seated antagonism” towards plaintiff by, among other things, holding that plaintiffs
assertions of a secret plea agreement and/or deferred prosecutions agreements are “merely
speculation pulled from the ether.” (Dkt. 14, Motion at 10) (emphasis in original) (citing
April 2, 2021, Order). But “expressions of impatience, dissatisfaction, annoyance, and
even anger, that are within the bounds of what imperfect men and women, even after
having been confirmed as federal judges, sometimes display,” do not establish the
appearance of bias or partiality subject to disqualification under 28 U.S.C. § 455(a). Liteky
v. United States, 510 U.S. 540, 555-56, 114 S. Ct. 1147, 1157 (1994). Here, plaintiffs
have yet to provide any additional facts supporting their contention of any secret plea or
deferred prosecution agreement. (See generally Dkt.; Related Action).
//
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IV. Conclusion®
For the reasons above, plaintiffs’ motion to disqualify the Hon. Otis D. Wright from

this action should be denied.
Dated: July 19, 2021 Respectfully submitted,

TRACY L. WILKISON

Acting United States Attorney
DAVID M. HARRIS

Assistant United States Attorney
Chief, Civil Division

JOANNE S. OSINOFF
Assistant United States Attorney
Chief, General Civil Section

/s/ Grace Y. Park
GRACE Y. PARK
Assistant United States Attorney
Attorneys for Defendants

2 As plaintiffs cannot demonstrate that undersigned counsel or the USAO provided
“false and materially misleading declarations, pleadings, and filings” to improperly obtain
a favorable ruling in this action, (see, e.g. Dkt. 14, Mofion at 5}, their planned motion
under Rule 60(d)(3) of the Federal Rules of Civil Procedure will also fail, particularly as
j?]lamtlffs’ must meet a very high burden to set aside a judgment under that 81‘0V1s10n. See

nited States v, Sierra Pac. Indus., Inc., 862 F.3d 1157, 1168 (9th Cir. 2017) (fraud on
the court “must involve an unconscionable plan or scheme which 18 desi%p(;d to improperly
influence the court in its decision.”) (internal citations omitted). “In addition, the relevant
misrepresentations must go ‘to the central issue in the case,” and must ‘affect the outcome
of the case.” In other words, the newly discovered misrepresentations must ‘significantly
change the picture already drawn by prewoussly available evidence.”” Jd.
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U] Fasvpvaviaw Haw office of mainalk Fattaray
Mainak D" Aftaray (Bar No, 283990}

2| 3780 Kilroy Ai;‘iqm‘z ‘@v‘":.i;,-f. Sute 200

Long Beach, Caltfornia $0808

3 | Pelephone: (4245 703-5294

Facsinile: (835) 706-5204

4 | Emaitl mdattenay @dattaray law.com
Aftorseys for Pluintifls Gustevo Escamilla and
3 | Greenmway Nutricny

f

7 IN THE UNITED STATES DISTRICT COURT

8 FOR THE CENTRAL DISTRICT OF CALIFORNIA
w | GUSTAVO ESCAMILLA, an Case No.: 2211 7-0v=-07748
i1 | individual; and GREENWAY PLAINTIFFS GUSTAVO

SO ANITIAS A TREENWS
12 | NUTRIENTS, a Colorado corporation, E%%%%%%& i{q}‘yf?{%ﬂ%}? WAY
RECONSIDERATION FOR FRAUD

i3 Plaintiffs. | ON THE COURT PURSUANT TO
FEDERAL RULE OF CIVIL

14 V- PROCEDRE 69(1; t{}f INAK

15 | DEPARTMENT OF HOMELAND | DEGEARATION OF MAINAR

16 | SECURITY: THE UNITED STATES
17 | OF AMERICA; and DOES [ through

e | 30, inclusive DATE: Movermnber 15, 2021

TIME: 1:30 pan.

T Detendants.
_ CTRM: 5D—350 W, First St,, Los
20 Asgeles, Calif, 90412
21
22 { TO THE COURT, PARTIES, AND THEIR ATTORNEYS OF RECORD:
33 PLEASE TAKE NOTICE that on November 15, 2021 at 1:30 p.m, in the

24 | above-entitled Count, locaed st 3530 West First Street, Los Angeles, Calilomia
25 | 90012, in Counrnm 5D, purseat to Federa) Rule of Civil Procedure section
260 | 6O(DN3) Planifts Gustavo Escamilla (“Fscamilla™) and Greenway Nutrients,

27 | Inc. ('Greenway™) (collectively, "Plaintifts™) hereby respectfully move 1o set aside

|

MOTION TG SET ASIDE PURSUANT TO FRUP &DY D)
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i | the judpment of dismissal in this action based on defendants’ actual fraud on the

3

Comirs.

T

Plaintiffs satistied the mect and confer requirement purseant o Loval Rule
4 | 7-3 prior o bringing this motion, as set forth in the Declaration of Mainak
5 | DAnaray. atached heyeto,

Thix motion is based on this aotice, the stlached memoraedwn of poines and

5
7 | suthorities, and the declariion of Guostave Escamilla, and auny further oral
& | argwinent or evidence that the Count may allow.

iy

DATED: Qciober 1§, 2021 LAW OFFICE OF MAINAK D’ATTARAY

> _ AsMuapak D Atamy_
Mainak D' Altaray
i3 Antarneys for Plaintiffs

2

MOTION TO SET ASIDE PURSUANT TO FRCP 6/D)(3)
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I. INTRODUCTIONY

This Rule 60d)3) motion stems from Plaintf Escamilla™s recent March |

2021 and July 20241 discovery that several high-ranking U8, Attorneys employed |
by the Usnited States Attomey’s Office for the Central District of Califonta
{(CUSAG-CROCTY violated their sworn dutes o uphold the law, Instead, these |
government atorneys provided the Court with a phony nurrative and fiked naltiple |
false and materially misleading declarations, pleadings, and filings o oblain &
dishonest {avormble cowrt ruling during the Plaintifts previously filed civil rights
Jawsnit according to 42 US. Code § 1983 in Gusavo Escamilfa. ef al v
Department of Homeland Security, ef al. 2:17-cv-0774% DE-1 (the 2017 Civil |
Rights Lawsuit™).
On luly 19. 2021, USAO-CDOC 118, Attorneys” fraud on the Court, was |
exacerbated by their filing an additional false and materdally misleading motion in |
opposition o the Plainnffs disqualification mofion [DE-15]. On information and
belief, HSAO-CDOC Atorneys may have potentially engaged in the misconduct |
above to protect and cover-up {or a high-profile, politically wnd New York maob- :_

boss connected ringleader named David Dragan Selakovic (Selakovie™)! Federal |
[= (=

I Selakovic is the older brother of o high-ranking Serbian politician pamed Nikola |
Selakovic. Who serves as the acting Secretary o the President of Serbin named |
Alexander Vucic ("Vucie"), with ties o o ULS. sanenoned Serbian weapons deider |
nacned Slobodan Tesic ("Tesic”), and Plaintiff's recent Angust 2021 discovery of |
Selakovic's alleged substantial connections 1o Mileta Miljanic, the alleped New |
York Mob boss and ringleader of a brutal yet low-profile Serbian-American drug |
irafficking organization dubbed “Group America,” a network with historical Baks |
to the Serbian secret police that multiple international law enforcement authorities |
accusedd of receiving protection from the Central Intelligence Agency ("CIA") or
other U.S. intelligenee agencies. They were compounded by Plamtfts repeatedly
advising USAO-CDOC US. Attorneys and other federal law enforcement offictals
that Sclakovic's massive tansnational {1licit sales activities have purponedly |

feomlinucd. )

9
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law entorcement officials employed by the Uniled States Departmeni of Homeland |
Security {(“DHS™ were responsible for conducting o massive multimiblion-doliar
rrapsnalional counterfen gomds scheme.

More importamtly. USAO-CDOC U5, Adomeys Tailed to address that |
alter the Plaimiffs 2017 Civil Rights Lawsuit was disradssed, as requested by the |
government, Greenway  later filed another civil lawsuit agabnst Selakovie,
Greenway's former attorneys, the other bad actors in Floridy and prevailed. There,
Plaintiffs presented material evidence (o the Court and DHS officials demonstrating |
Greenway's fommer attomey(s) Michuel J, Ryan, his brother James Ryan, and |
Greenway s former product supplier now owned by & corporate entity solely owned |
by Selakovic, aleng with other bad actors in guestion, had participaed inf
wiawfully hijacking Greenway’s products and business model. Unlawfully |
henefitting from the sales of more than ose hundred million  dollars |
($S100.000,000.00) worth of retail product value without any compensation 1o
Fscamilla or Greenway.

Moreover, the Plamiiffx presented this Court with materiad evidence of their |
January of 2020 discovery of Greenway's former attomey, James Ryan, who had
proviously evaluated Greenway’s business model al approximately lwenty«ﬁve{
miltron dollars ($25,000,000) during James Ryan's vepresentation of Greenway,
was then acting as interim CEQ of the same publicly traded eality that Greenway's
former attorneys, Escamilla, and Greenway had previously held confidential
reverse-merger discusstons about with the intentions 1o take itx business model |
public st o juter date. James Ryan, Selakovie, and others had uelawfully cmbezzied |

from Greenway for their own gain,  See Gustave Escamilfa, ot al.. v, United States |

{...condinued)

financiaily supported numerouns violent Mexican drug cartels with untold millions |
of dollars in ilegally aobtained profits for vears, '

14
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of America, CV 211910 {3E-1, Exh. V).
Subscquently. DS and the United Statex Atiomey<’ Oifice for the Weslern |
District of Missouri C"USAQ-MO™Y officials failed 1o respond and concealed all |
case information regarding DS and the USAO-MO's sepled  criminal
indictments and prosecution of Seclakovic. and othes from being disclosed o
Plaintiffs, Selakovic's alleged criminal conduct has negatively bmpacted thousands |
of innocent and unsuspeeting consvmers across the TRS, and within this District,
but specifically Plaintiffs.  See Gusiave Escamilla, et al. v Unfted Srates of
Amierica, CV 211910 (DE-1),
Plaintilfs seek relief from this Count under Federal Rule of Civil Procedure |
603}, and submit this motion addressing the following issues; |
. Did the Couwrt violaie Plaintiffs constitutional rights of due process by |
fuiling 1o take uction or address bad faith misconduct commived by US. Attorneys
whe falsified facts, convealed material evidence, fubricated a phony nurrative, |
supplied the Count with multiple misleading motions to dismiss, and filed two false |
sworn declarations under penalty of perjury during the Plaingffs 2017 Civil Righis |
Luawsuit?
2. Did U.S. Attorneys utilize the aforementioned and alleged falsificution |
of materiat facts taint or spoil the Plaintiffs™ 2017 Civil Righls Lawsuit (o gain an
unfair advantage obtiining a dishopest favorable courd ruling Turther depriving the
Plaintilts of their constitutional righis to their property and due process of federal
law?
3. Did U.S. Asorneys peperate a fraud on the Court during the Plain- |
uffs 20017 Civil Rights Lawson unnecessarily violate the Plaimtiffs civil ri-ghis;f
thereby depriving the Plaindilfs of any available retief, thereby causing the Plaintiffs
additional financial damages?
4, Did LS. Attomeys false namative and bad faith  misconduct
demonsttte 2 near (olal dereliction of professional respongibiliy and ouer
1 |
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| disregard for the Plaintiffs civil rights of due process wamrant an extinction of

B

Defenctant’s claims?

3. Did L3, Attomeys provide the Court with multiple False muterially |

3

4 | misleading  stalcments included m thode recent Julv 19, 2021 Opposition T |
5 | Disquatify The Honorable Otds. 1. Wright? |
| II.  STATEMENT OF FACTS

7 A.  Plainiifiy Discover USAQ-CDOC Atlorneys” Misconduet That |
& Occurred During the Plaintifts 2087 Civil Rights Lawsuit )
Y According to 42 ULS.C. § 1983

[H On March 1, 2021, plaintiff Escamilln on bebalt of his company Greenway, |

11 ] filed an emergency CVRA petition for the enforcement of the Crime Vietims |
12 | Rights Act, according to 18 US.C § 3771 (“Plahwiffs CYRA Case™) in the Central |
13 | Diswrict of California, Gusino Escamilta, et afl., v. United Staies of America, case |
14 { no 21-ov-H9 10 {DE-1]. _
15 On March 2, 2021, the Clerk assigned the Pluntiffs CVRA case 1o the |
16 | Honorable Judee Christina A. Sayder, who sherily thereafier, assipoed the |
17 | Plaintiffs CVRA vase back 1o the Court Clerk for random reassignment. The
18 | Plaintiffs CVRA case was then assigned to the Honorable Judge Michasl W,
19 | Fitzgerald.
20 On March 5, 2021, the Honorable Michael W, Fiizgesald, signed an order |
21 | transfercing the Plaintiffs CVRA case, to the Honorable Judge Otis D, Wright, who |
22 | had presided over and had dismissed, with prqiudicc and without leave to amend, |
23 | ihe Plainiffx 2017 Civil Righis Lawsuit.
4 On March 22, 2021, the Court issued an Order to Show Cuuse ("O8SC”) why |
25 { the Plamntiifs emergency CVRA petition showld not be similarly dismissed for|
26 { fuilure to simte a claim upder 18 US.C, § 3771 See i, [DE-E].
27 Specifically, the Court ordered the Plaintiffs to show cause why the relief |
28 1 sought in the CVRA petition is not barred by issue and claim preclusion, as a resull

12
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of the Court™s dismissal of the Plaintifix 20107 Civil Rights Lawsnit,
3 March 29, 2021, the Plaimiffs Gicd a tmely response to the O8C, arguing |
that the 20107 Civil Rights Lawsuil was brought under an cotirely different stalute,
42 1150, § 1983, Sew i |DE-Y]. The 2007 Civil Rights Lawsuit was not similar |
and not relevant o Plaintifis” staws as o federal crime victim tinder the CVRAL See |
Declaration of Gustave Escamilla (CEscamilla Decl™), Exh. B. _
Plaintiits stated In response that in the CVRA petition, Plaintilfs do not need
1o show that they filed and prevailed in a civil lawsuit against the people :ma:.i;
entities that victimized them. They do not need to have exhausied administrative
remedies against the Government. In fact, all of the points the Court made in s |
decision 1o dismiss the Plaimiffs” 2017 Civil Rights Lawsuit, were not relevant and
did got apply to the Plaintiffs’ status as orime victim according to the CVRA, |
Under the CYRA, the crime victim is defined as “a person directly and proximately
harmed 4 o resudt of the commission of a Federyd offense ™ 18 U.8.C. § 377 He).
Muore importantly. inchaded in the Plaintiffs® March 29, 2021 response to the
OSC was nowily discovered material evidencs demonstrating USACG-CDOC 118,
Attormeys fobricated a false noareative, concealed evidence and filed multiple false |
and materially misleading declarutions, pleadings, and filings during the Plaintifis |
2017 Civil Rights Lawsuit before this sume Cowrt, who previously stated. in |
redevaiit pari:
DHS officials subsequently contacted Plaintiffs in or about March
ZDH {ng(‘apluf;ﬁ 13.) On _quh‘ K ‘REJ-IS_,_.Piaj\r@!iﬁ‘ﬁ_m&t_x}*i_lh Sh;__zsf.rrf
Gibson ("Gibson”), Operations blanager lor the Lnited  States

Immigralion and Cuslonis Calorcement (ICLE |, a SEency, an
severad other special agents, (Cotmpl. § 14; Mot 30, . _
Gibson cxplained (o Plainuffs that the Gresmway investor defendants
{ elahovic and Blackbum} in Planiils. civil sad {Peultioners 2013

olorado _@ivil  jawsull] had  already  DBeen  saject (o exiensive
1wl trademork mtrmeement. (Compl, % - I8;

A

1V
-

E\J L0 ke 9 [

Plaintif%s allege that Gibson also promsed them that the Kansas City
115, Attornevs” Office for the Western District of Missourt ("USAO-
MO™Y apreed that Greenway would be added as a victim in the
g;.:vemm’cm’s chse and that they “would no longer gver need (o worry
abowt having o hirg another private atiorney . . . 1o pursue the accused

i3
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sispeets] '] ongoing thelt” of Greenway™s products. {Compl. 4% 19, 21.)
O Aprll 2. 2021, the Coust contradicted its previous findings or failad o

recall the existence of “gny crminal proceedings” vr DHS™s and the USAO-MO s

“sigtled” eriminad indicunent and prosecution of Selakovic, Blackburn, and others, |
oecurring in the Central District of Califorma ihat included C’jrcenway betng past of |
the prosecution of Operation Software Skashers (Y0557 in the Western District of
Missouni federal district court, that the Court also previously recognized may have |

granted the Plaintifts rights stating in relevant part:

Most notably, while plaintiffs cleim to be victims in an on-going
criminal ‘proceeding, they failed 1o specifically wlentify a crimina
proceeding supporiing their claim thai they have been viclimized by
the United States or the Department of Homeland Sccurity and s
agents,  As support for the existence of 3 criminal proceeding
demonstrating  that  plaindiffs  are  victims, Plaintifis state;  the
*Goverament filed a oriminal case under seal against SELAKOVIC,
BLACKBLRN and others with respect to their criminal acts againsi
PLAINTIFFS: The PLAINTIFFS becanmw part and parcel of an
existing and ongoing criminal proceedings pursoant to DHS and DOFs
ciiminal, proceedings being conducted in the Westermn Disinict of
Missouri.” {Response to OSC at p.d)

The Complaint alvo faills to state a valid claim for relief ander 18
11.5.C0 8 3771 heeause it fails to (1) ideotify the exisience of anv

procecding 1hal woull granl Plsmiit nghts: or (2) allege
y erines  eccuried in

SRR REIENY

Escamilla Decli. Exh, C lemphasis added].
The Court previously noted DHS's and the USAO-MO's erirming |

investigation regarding Greenway's criminal trndemark infringement complaing,
which 1t previously recognized may grant the Plaini{ls monetary relief:
He [DHS agent Gibsont told them tha, as of the meeting date, ICE and

the United Stites Attorney's Office had recovered over 326 willion in
the investication. (Compl. ¥ 18 Mot 3.3. ..

He [DHS agent Gibson] also informed Plaindifis that they may be able
ko reeover from an establistied victims' fund, (0d.).

The Court failed 1o acknowledge or address the Plaintiffs’ newly discovered

materiad evidence demonstraling USAD-CDOC Atorneys acted in bad faith and
14
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April 4, 2018, incorrect ruling, stating in relevod part
The Court reafilrms its April 4, 2018 Ovder dismissing this matter with
prejudice. For the same rgasons, the Court discharges the OSC and sua
sponte dismisses the Vicam's Emergency Pelibon, [DE-1]
B. Events That Triggered Plainiiffs” 2017 Civil Righis Lawsuit

Michgel J. Ryan and Selakovic embezzled Greenway's

reverse merger plans for their self-dealing gain.,

HPC Acquisitions, Inc.) in March 2016

behall of Greenway, Eseamilla required MIR 1o execute his company™s NDA that

15
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concealed or falsified materiad facts doring the 2017 Civil Rights Lawsuit, and

dismissed the Phantitfs” CVRA Petition sia-sponte based on the Court’s prior |

1, Escamilla discovered ihat Greewway’s former attorney |
confidential and attorney-cliend privileged information nud |

During Pluoantiffs 2017 Civil Righls Lawsuit, the Court acknowiedged that on
April 1E, 2017, Escamilla notificd DHS agent Gibson via cmail that Escamilla had |
discovered Michael 1. Ryan (“"MIR"), who was hired by Greenway to assist with |
the formal drafting and preparation of a Private Placemenl Memorandum {(“PPM™}
had violated Greenway's NDA. And that MIR had imentionally bresched his|
fiduciary obligations to keep Greenway's information confidentia) and privileged |
after Escamilla discovered and reviewed 5.E.C. Alings MIR made on behalf tai

Sclokovic's newly formed publicly traded company named VEGL (then named |
Bscamilla informed DHS officials that before performing any legal work on |

contractually cbligated MIK to keep Greenway's business information confidential |
in perpotuity.  Aflcy MIR assisted Escamilla in completing Greenway's PEM, his
brother James D, Ryan (“JDR"Y, also an attorney became involved, and both)
determined Greenway's estimated market value at approximately $235,000,004) at |
that time. The valuation was supported by a private stock splicitatdon letter offering |

a 1'1.5% cquily infersst stake in exchange for a $4.500,000 investmen in
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Cireenway's PPM that JDR prepared and sent fo his clients during MIR's and |
IDR’s representation of Greenway.
Escamilla provided evidence o DHS agent Gibson, and other DHS agenis. |

that Escamitly enguged MIR to assist Greenway with a proposed reverse-inesger |
deal with HPC Acguisitions, Tnc. Eseamilla’s March 2017 review of S.E.C. filings,
showed that MIR had switched sides, interfered with Greenway’s conlidential |
business relationship with its former raw product supplier, Ecowin Co,, LTD
(“Ecowin™), and unlwvfully assisted Selakovic in taking a publicly traded sheil |
company named HPC Acquisiiions. Inc. (now named Vegalab, Inc.. "VEGL™). with
which Greenwsy's former attorneys, Escamilln, and Greenway previously held |
confidentisd reverse-merger discussions with the intention to ke Grccnwu}-"sé
business model public at a later date, |
Insiead, in March 2016, unbeknownst to the Plaintiffs a1 the time, MJR and
Selakovie had tuken VEGL public instead, in place of Greenway. This was a |
blatanmt vioiation of Greenway's NDA, MIRs fiduciary duties as an allemey, and |
muitiple federal criminal statutes, DHS agent Gibénn, the LISAO-MO, and other |
DHS agents failed to respond to or protect Plaintiffs, depriving Plaintiffs of their |
constitational rights to their property and due process of law. |
2. After receiving ne response from DHS or the USAO-MO,

Eseamilla filed a formal civil rights complainl parsuant to |

the FTCA with DHS Office of Civil Rights snd Civil |

Liberties and DHS’s Office of The Inspector General. |

On May 1, 2017, Escamilla filed a formal civil rights complaint with DHS’s

Office of Civil Rights and Civil Liberies ("CRCL™), pursuant 1o the Federal Tont
Claims Act ("FTCA"). The complaint alleged that DHS agent Gibson and wther
DDHS officials were depriving Plaintiffs of any Tawful due process or rights o their

property  and  were ignoting newly discoversd maderial evidence regarding |

16
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Escamilla’s March 2017 discovery of Greenway's former attorpey Michael I, Ryan,
Selakovic, and others embezzling Greepway’'s confiderdial information and |
execalmg (reenway's reverse merper public entity formalion sirategy with VEGL |
for thewr self-dealing gain, See BEscamilla Decl,, Exh, B,

Escamilla also sent his May 1, 2017 civil rights complaim filed with CRCL
to over 20 osher DHS, and DOJ officials in the USAQ-CROC as well as the USAO-
MO dentilied below:

. .5, Attorney Tammy Dickinson, USAQ-MO in clurge of O88

prosecution

. .8, Assistant Atomey Curt Bohling, USAO-MO OSS
Prosecutor

. U.S. Auomey Tom Larson, Former Acting United States
Altorpey for USAQMO ULS.

. Attorney Sandra Brown, Former Acting United States Attomey,
CDOC -

. LIS, Attorney Ranee Katzenstein, Deputy Chiel of e Major

Frauds Section CLXOC

. LS. Atorney Tracy Wilkison - CDOC

. L5, Attorney Traci Webb - CDOC

. DHS - ICE Oificer - Scort D, Titus - O88 Investigator

" DHS - ICE Officer lonathan Polner - OS5 Investigator

. DHS - ICE Officer Rosalinda Estrada - OF5 Investigator

. DHS - ICE (fficer Brian T. Peenak - 088 lnvestigator

. DHS - ICE Officer Robert C. Patterson - 055 Investigator
. DHS - ICE Ofticer Christopher Armstrong - O8S Investigator
. DHS - ICE Officer Megan Pollack - Q58 Investigator

. DHS - 1CE Officer Ryder K. Wells - O58 Investigator

: DHS - ICE Officer Kristin M. Nonon - O85 Investigator

. DHS - ICE Officer Melissa A. Shanahan - O8S Investigator
. DHE - ICE Officer Susan Welsh - O8S8 Investigator

I7
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. DHS - ICE Officer Patrick Daly - OS85 Investigator
. DHE - ICE Officer Carlos Suarer - OS85 Investigator
. DHS - 1CE Officer Shawn 5, Gibson - 058 Investigaor

profocols, once a complaint is deemed o inchade allegations of civil rights |
violations ageinst DHS personnel, CRCL personnet are required 1o send o copy of |
the complainant’s civil rights complaim 1o DHSs Office of the Inspector General |
(OIG7), who also oversaw, reviewed, and declined Escamilla's civil rights
complaint filed with CRCL., |
Moreover, according to CRCL’s civil rights complainl process Howehart, |
wirich contains no less than seven steps, including mvestigating the complainant’s
allegations of avil rghts violations belore CRCL issues a denial leter to the
complzinant. The CRCL did not do even the most basic investigation, when issued |
a denial within 24 hours of Escamills filing his compluint, |
On May 2, 2017, CRCL acknowledged receipt and advised Escamilla that the |
depariment did not have jurisdiction over his civil rights complaint. CRCL. and OIG |
made this hasty deciston withowt ever interviewing Escamiila. DHS agent Gibson,
U.5. attorneys with the USAO-MO and USAQ-CDOC, wultiple other DHS agents, |
and CRCL officials, who received BEscamilla’s May 1, 217 eivil rights complaim,
iwnored and failed o protect the Plainttis from the accused Defendants whe have
cominued (o cause harm o Escamilla’s eompany Greemwvay.
3 Exeamilla filed a civil righ:s lawsuit in the Ceatral District of

Califernia pursuant to 42 US.C. § 1983, decided by the!

Honorable Otis D, Wright. |

On Ociober 24, 2017, Escamilla fited a civil rights lawsuit against the United |
States alleping the consttutional deprivations hie and Greepway aoifered wl the |

hands of DHS agent Gibson, and OPR agent Stmons, Escamilia alleged that the

S
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aforementioned DHS agents racially discriminated against BEscamibla because he is |

2 Mexican American smalk businessman who was not represented by private Jegal

counsel at that time depriving the Phaintiffs” rights o propenly and due process. _
The Plaintffs” 2017 Civil Rights Lavwsuit further alleged DHS agent Gibson

and OPR agent Simons contradicted each othey in  their atempts to cocrce and |

deceive  Escamilla  reganding  Creenway's  orimindd  trademark  infringement |

complaing and a magistrates overruled August of 2015 recommendation o dismiss |

a civil Tawsuait Greenway filed in Colorado.  Agents Gibsou and Simons ignored

newly discovered material evidence of Greenway's former atorney MIR,

Selakovic, and entities owned or contpolled by Sclokovie, embezzling Greenway's

storney-client privileged, and insider business informuion obtained during |

confidential reverse-merger discussions -and had taken VEGL public insiead of |

Greenway Tor their personal gain, The 2017 Civil Rights Lawsuit further alleged |

that the DHS agemts and others had rpnored evidence that MIR had "-.*-i(;}a're-{!_?

Greenway's NDA, switched sides, took stock ownership in VEGL, and was now |

witdaw fully representing Scelakovie and VEGL.

On Apri 4. 2008, the Court dismissed Plaintiffs® 2017 Civil Rights Lawsait

with prejudice, withowt leave o amend. |

4. Based on DHS agent Gibson™s and OPR agent Simon’s |

misteading advice that Plaintiffs had to obtain & favorable

civil court ruling, Greenway filed civil suit in the Sowthern |

District of Florida to prove that the bad actors benefitied

from the unlawful sales of $100 million in retail prodoct

value withoul compensating Greenway.

On August 18, 2018, Greenway filed civil lawsuit in the Southern Distriey of |

Flotida {“Greenway's Florida Suit™) against Greenway’s former attorneys MIR and |

IDR, as well as Selakovic, Blackburn, Ecowin, VEGL., and other entities operated _

and phtimately controfled by the Selakovic Defondanis,, See Greemway Nutrients, |

19
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Ine, vy Selakovic et ul., case no. 9 18-cv-§1104, |
Escamilla engaged a bigheprofile civil attorney, Joha M. Plerce Pleree™)
ant his firm Pierce Rainbridge Beek Price & Hecht, LLP (*Pierec Bainbridge™), to |
represent Greenway., Pierce Bainbridee pavtner Jonathan Sorkowite {("Sorkowitz”)
acted ax cocounsel with Plerce in the Florda Suit. Atterney Ronald Misonson |
(Nisonson™} with Ward, Damon, Peterson and Bleas, PLC, ("WDPB™) served as |
local Florida counsel.
Greenway's Florida sait focused on JDR's and MIR's violations of f
Greenway's NDA, conspiracy with Sclakovic, Ecowin, and representatives of |
VEGL to intentionally biterfere with Greenway's exclusive disiribution agreement |
with Ecowin, cansing Plaintiifs millions of dellass in financial losses and |
devastating Greenway's oppotiumity to go public,

3. Plaintiffs’ former atterneys MJIR and JOR committed frand
on the Court, engaged in dishonest behavior, and denied |
ever representing Greenway. |

On Septomber 3, 2018, after being served with Greenway's Florida Suit, JDR
sent Greenway's former attorneys an ernail denying that he or his brother MJR had |
ever received or reviewed any confidential information or represened Plaintifls or |
any entity owned by Escamilla, which was contradicted by the signed. JDR stated:

I am in receipt of your complaint and | want 1o be clewr T am going to

be very short on the courtesy @ oextend before 1 begin pursuing

sanctions . . . Your allegation that my brother Michael, my i.rm__nr%

ever represemted Greenway Nutrients, Ine. ((reenway) is Talse. That
newver happened. Nor did we receive any eonfidential information from

Greenway, or any other entity operated by Mr, Escamilla. ..

JOR and MIR made the same false representations in Greenway 's Florida Sust,

In response, Greenway submitted 14 exhibits—email  conmmunications, |
distribution agreements, and various contracts drafted on behalf of Greenyay by the |
Ryan brothers, during their representation of Greenway. See Greemway Nutrients, |
Inc, vy, Selakovic ef gl case no, 9 18-cv-81 104 | DE-102].

20
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Escamilla submiticd to the Florida Court, evidence that after the Ryan |
brothers ussisted Escamilia to complete Greenway's PPM, JDE, MIR and. Tom |
Ryan, a third brother and abe Florida atorsey, had dolermiped Greenway’s |
estmated market value ) approximately F23,000000 o the time.  This was |
suppotted by a private stock solicitation letter offering o 17.5% cquity interest stake |
in vxchange for a 34,500,000 investrent in Greenway's FEM prepared by JOR, |
which he sent to his brother Tom Ryan, ay well-ss hix chients during the Ryan |
brothers” representalion of Greenway.

Prior to filing Greeaway's Florida Suit, Escamilla provided his attorneys |
with @ witness statemeni sigoed by a former Selakovic employee who witnessed
Selakovic dircet cmployees 1o sell large quantities of the Greenway trademarked |
products 1o Greenway’s customer base using deceptive marketing and websites,

The former employee stated thar Selakovie personally advised him thay they
hid agreed o purchase Gresnway’s former supplier naimed Ecowin for-a purported |
30,000,000, and that Selakovic and Blackburn wanted to move away from the |
sales of software and imto the organic pesticide and fungicide indusiey, See |
Greemvay Nuirients, Ine. vs. Sefakovic et ol., case no. 9:18-cv-81 1M, yee olso |
Escamnilia Decl, Exh. F, |

6. The 15.5. District Courd in Floridz roled in Greenway’s |
faver finding Greenway’s former attorneys MIR and JDR
could he held accouvntable for their malfeasance. |

Ont February 14, 2018, the Florida court ruled in Greenway's favor on the
defendants” motion o dismiss. finding that Greenway's former atiorneys JDR, |
MIR, and their law firm could be held accountable to Greenway for breach firf;
fiductary duty and tortous imerference claims, funher noting that JDR had |

1

flagrantly misquoted the law.” Seg Greenway Nuirients, Ine. vs, Selakovie e af .
case no. 9 18-cv-¥ K104 {DE-81], The vourt also miled that Creenway™s civil |
trademark infringement and unjust envichment claims were viable.

21
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Greenway also prevailed against its former supplior Feowin, now majority |
owied by an enfity solely owned by Sclakovie, which defaulicd after being
properly served. During the period Bcowin was conraciually obligated to supply |
its products o Greenway, Eeowin had unlawfully shipped thousands of gallons of |
Ecowin™s highly concentrated products to an entity aperated by Blackburn and
controdled by Selakovic in violadon of Greeaway's NDA,

During the Plainuffs” Florida Suit and the 2021 CVRA vase, Plaimiffs
provided the courts with material evidence dermonstrating a corporate entity wned |
solely by Selukovic had unlawfully purchased Greenway's former supplier Ecowin
for 30,000,000, in violation of Greetway's NDA.  Additonally, during the;
Plaintiffs’ Florida Suil, Excamilla discovered that Ecowin had unfawiully shipped |
thuusands of gallons of Ecowin’s highly concentrated products to an entily operated
by Blackburm and conirolled by Selakovic that resold the product as counterfedt, |
knock-off, or unauthorized versions of Greenway products i violation of |
Greenway's trademarks, and that (he Selakovie Defendants and Ecowin unlawfully |
benefitted withowt providing any compensation w Excamilla or Greenway. j

Ecowin's unlawiul shipments to the bad actors was worth an estimated retail |
value of over SIN0000000. See Gustave Escantilla, et al.. v. United States of |
Ameriea, case no. 2ovdH 910 {DE-L.

Shortly thereafter, Greenway’s former attorneys demanded that Escamilla |
agree (o release JDR. MIR, and their law firm from Greenway's Florida Suit. When |
Escamilla refused o release JDR and MIR, Pierce Bainbridge and WDPB abruptily |
withdrew as counsel and abandoned Greenway, |

Pierce Bainbridge and WDPB also fniled to prepare a Motion for Default |
Jwdgmient against Ecowin, did not propound any discovery, ook no depositions, |
s fuiled to serve the primary ringleader Selakovic before withdmwing, This|
resulied in zero damages being avwarded to Greenway.,

On April 18, 2019, Escamilla filed an unconlested Motion o Strike |

32
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Defendants” Pleadings for Fraud on the Florida cowrt. The Fiorida court ruled that |
Escamills could not represent Oreenway as o poo se Htigant and later dismissed
Greemwvay's Flovida Suit withowt prejudice on May 1, 2019,
7.  Escamilla discovers Greenway’s former attarney JDR|
unlawfslly served ay interim CEO of VEGL.,
I late January 2020, Escomilly discovered that Greenway's other fosmer |
aitorney JOR, was now acting as the interim CEO of VEGL. The same JDR who
proviously evaluated Greenway's PPM and business model, who later attempted o |
deny ever reprsenting Greenway, eagaged in fraud on the Florida court, in |
violation of Greenway's NDA and multiple criminal siatutes, inchuding hut not |
limited to cmbezzlement, 18 US.C, $645, securilies and commodities fraud, 18
ULS.C, §1348, andd mail and wire Traud, 18 U.5.C, §1343, See Gustave Escamifia,
e af.. v. United Sutes of America, 21cv-01910 [DE-1, Ex. V. |
&, Escamifia once again contacied DHE agent Gibson and ihe |
USAO-MO, to updute them ali on recent events.
Escamifia acdvised DHS agent Gibson and USAO-MO U8, Anomeys about |
Greenway's former stormeys engaging in egregious miscondoct during Greenway's |
Florida Suit and provided them with a copy of his April 18, 2019, uncontested |
Motion to Strike. Escamilla also provided materiad evidence to DHS agent Gibson |
and USAQ-MO 1LS, Altorneys that his formey attomeys JDR, MIR, and their firm, |
Ecowin, and Selakovie, engaged in stock and securides frand. There has been no |
response since. |
Escamilla reguested that DHS agent Gibson, the USAO-MO, and or other |
DHS or DOJ officisls advise him of hiz federal crime victims® rights, or to put him |
in contact with any other DHS or DO official who can, as mandated by the CVRA.
DHS wnd USAO-MO Jaw enforcement officials did not respond and ignored |
Escamilla’s repeated amd desperate pleas for help or proiection from Selakovic, |
Blackburn, entities operated and controlled by Selakovic, and Greenway's former)
23
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MESIEYs,
The Governrert has not offered Escamibla oy vichims assistance, provided
no information regarding the disposition of charges, and po information regarding |
any potestial deferred prosecinion agreements or plea bargains that the Government |
may have reached with Selakovie, Blackburn, awd others, all in violation of the |
CYERA.
Escamilla also advised DHS agent Gibson, and other DOJ officials thatl he
bBelicves that Selakovie, with the assistance of MIR and JOR cocreed or onduly |
in{luenced Pierce Bainbridge and WDPB (o abandon Greenway's Florida Suit.
Escamilia, again, received no response. |
0. Plaintiffs filed an emergency petition under CVRA in the
Central District of Californiu |
After Plaintiffa” CVRA petition was assigned to the Honorable Judge Ous 3.}
Wright, Fscamilla purchased copies of the U.S. Atorneys’ filings during the 2017 |
Civil Rights Lawsuil, Escamilla researched and disvcovered that Senior U5
Attorneys with the USAQO-CDOC falsified material facts, failed to present and |
concealed evidence, and filed multiple talse and materially mislending declarntions,
pleadings, and filings 1o the Court, all 1o obtain a favarable court ruling 1o dismiss |
Phaintiffs” suit, |
Plaintiffs planned o notify the Court of their intentions to amend Plaintiffs® |
2021 CVRA petitdon on March 22, 2021, However, that same day, the Court issued |
an OSC requesting the Plaintiffs explain why their emergency CVRA petition
should not similarly be dismissed for failure 10 state g claim under 18 ULECL §
3776, and why Planffs' CVRA petition s not barred by ssue and clabin |
preclusion as a result of the previous dismissal of the 2817 action.
In response (o the OSC, Plaintiffs advised the Court that their CVRA petition |
15 distinguishable from the previously dismissed case beciuse i 1s {Thed under 18
UL.5.C. § 3771 which has completely different and unigue set of requiremenis than |
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the civil dghts action. Under (8 U.5.C. § 377 1{eN2)a), Plaintiffs” need only prove |
that they nre “victims *in a crimingd proceeding,” in other words, “a person directly
and prosimately barmed as a result of the comumission ol a Federal offense or an |
uffense i the Disuict of Columbia,”
1. Plaintitfs provided cvidence to the Court that USAO-CDOC |

attorneys failed to store ESI in violation of FRCP J7(e) and |

submitted a false and materislly misleading to disimiss along ';

with two falsely sworn declarations in the 2017 Civil Rights |

Lawsnil |

Included in Plaintiffs’ March 2021 response was Escamilla’s discovery of |
USAQ-CDOC LS. Attorneys engaging in bad faith misconduct during the 2017 |
Civil Rights Lawsuit, That on or abowt Jasvary 29, 2008, former United States |
Attorney Nicela T. Hanna (“Hanna™), and AUSA Dorathiy A Schouten
(*Schouien™), AUSA Robyn-Marie Lyon Montelcone ("Monteleonc™). and AUSA |
Grave Y. Park (“Park™) falsified materdal facts and filed a false and materidly |
misleading motion @ dismiss the 2017 Civil Rights Lawsuil with prejudice and |
without leave to amend. The motion 10 dismiss included a swom declarstion signed |
under penalty of perjury by another AUSA Robert A, Ramey {"Ramey™), which |
stated that Ramey could find no records or handcopies of Escamilla or Grecoway |
ever filing a formal civil rights complaint with DHS's CRCL and DHS's OIG, by |
staling in relevant peart: |
5'{}]}11 January 9, 2018, | queried the DCLD Litipation Databuse, which

1% the Diviston’s electronic database that identifies any ad-ministrative
tort claim thar any person or parly has filed with or rransmified o KCE.

Additionally, on Junuury 9, 2018, 1 queried DCLD's attorneys and
saralegal spectalists whether any of them bave admninistered or
randled mny purpoded elecironic or hardeopy administrative tort elaim
that Mr. Escanulla or Greenway Nulteienits might have filed with or
transmitted to ICE. . ..

These queries identified ne electronic or hardecopy record of any
adminisivative tort claim from either Mr. Escamilla or Greenway
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MNuirents transmiutted o ICE. L.

1 checkare uider penalty of periry 1hat the foregeing is true and correct,

Ramey conveniently failed to adequately inguire with the DHS"s CRCL,
DHS™s OIG or the 20 other DHS and DOJ officials at both the USAG-MO, as well |
as the USAOCDOC whe, on May I, 2017 received DUscamilla®™s civil righis |
complaing. See Escamilla Decl., Exh, K ._

Alterpatively, 118, attorneys Hanna, Schowten. Monteleone, Park, and
Ramey violated Federal Ruie of Civil Provedure 37(c) by concealing ESI and the |
existence of Escamilla’s formal civil rights complaint fided with DHS's CRCL and
DHSs OIG, despite DHS s CRCL s May 2, 2017 acknowledpement of Escamiila’s |
civil rights complaint stating that the department did not have jurisdiction over his
civil rights complaint. This concealment and failure to disclose ESL w tie Court
became one of the primary determining factors of this Court dismissing the 2017
Civil Rights Lawsuil with prejudice and withowt leave to amend, which stated in |
redevant part:

Plaintffs allese that they filed a format complaint with the DHS Office

for Civil Rights and Civil Liberties on May 1, 2017, {Sce Compl. %

33.) However, in reviewing a Rule 12(b)(1} motion. the Cowrt looks 1o

all available evidence. Yafe Air, 373 F3d at 39, ICE asseris by

affidavit that there is no record of a formal complaint. (Ramey Decl, 9]

2.3 The only evidence that Plaintiffs provide in support of their

assertion is an email response from DHS. (Compl., Bx, 35.)

USAQ-CDOC U.5. Auomeys failure 1o disclose the existence of Escamilla’s
civil rights complaint, filed with DHS s CRCL and DHS s OIG on May 1, 2017, |
misled the Court o believe that Escamilla bad not exhausted all of his and
Greenway's available administrauive remedies, according to the FTCA.

Alse inchuded in thelr motion to dismiss the 2017 Civil Rights Laswsoit, the |
sforementioned USAQ-CDOC Attorneys willfully falsified material facts regarding

commuanications Escamilia had in June of 2013 with his former attorney named |
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Thomas F. Ryan (*Tom Ryan™) and his ex-wife Wendy Ryan. They misled the |
Ceoand to beljeve that Escamilla’s June 2003 communications tank place with an |
ctirely different person pamed Michael J. Ryan, and not with Tam Ryvan, by |
stating in relevant part:

Plaintiffs’  purportedly  “new” evidence that Greepway’s  former

ai_t’m;nc;f, Michacl I, Kyvan, “unlawiully divulge]ed], sharfed], as well

as disclos{ed] Greenwa ’%ﬁ_ei confutentral business information as well
as trade secrets,” (D 1, Complaing at § 32; seead. a1t 9% 52, 63-7). is

aetually rather old, | L.

As far back as fune 11, 2013, Escamilta sent ihreatening and profanity-

faved communications 1o Ryan, his ex-wife, and daughier accusing

Ryan of misappropriation of trade secrets, wire fraud. and mail fraud,

amoug other charges. (See, e.p., Park Decl,, Exh. 4 at 4, 1) ...

USAQ-CDOC attorney Park also provided a sworn declaration under penaliy |
of perjury improperly representing Escamilla had sent *Michae! J. Ryan” profanity- |
Jaced communications it June 2013, 118, atomey Pask's false evidence and|
dectaration misled the Count 10 believe that Escamilia had not supplied DHS with |
any new evidence in March 2017, which was untrue. Park’s declaration stated in
relevant parl

Atiached ps Exhibip 4 is a wue and corvect copy of the June 28, 2013

Motion for Sanctions and Proteetive Order filed i {ireen-way

MNutrients, Ineo v Blackbwn, of ol., CV [3-1088 MEK (KMTx) (D,

Colo. ). Tdeclare under penalty of periury that the foregoing is rue and

correct. . ..

See Escamilla Decl., Exh. H.

I furtherance of their deception, the USAO-CDOC altorneys presented the
Court with a June 28, 2013 Moton for Sanctions and Protective Order {heveinalter
“MSPO™) filed in the cardy stages of htigation during Greenway's 20013 Colerado |
civil lawsuil on behall of Tom Ryan and his ex-wife Wendy Ryan. This docament |
never mientioned Michael 1. Rvan anywhere,  See Grstave Escamilla, ef af., v
Liised States af America, case no. 2hoev-0HS10 JDE- 10, Ex.CI.

I
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11, USAO-CDOC atlorneys submitted a second false and|

materially misleading filing with the Court in support of the

Motion to Dismiss the 2017 Civil Rights Lawsuit, |

On February 16, 2008, USAO-CDOC LS, Adomeys Hanna, Schouten, ;
Muonteleone and Park Gled an additionad false and materially misleading Hling in
support of their niotion to dismiss the 2017 Civil Rights Laivarsuit, |
Fatling o disclose Colorado Chief hidge Marcia Kreiger's June 13, 2016 |
rulitg noting that Greenway's civil trademark infringement, Talse designation, or |
unjust enrichment claims were still viable at that time, And that Greenway's 2013 |
Colovado Civil Suit was not adjudicated on its meriis, was not uniounded or|

groundless,” stating in relevant part:

* Specifically, on March 31, 2015, the Court ruled againsi Sefakovic, Blackbun,
and sn alter-cgo corporate ontity controlled by Selukovie named Fulfilbment |
Solutions Services, LLC, in Greenway's favor regarding Greenway’s meritorious |
anjust curichment, false designation of orgin claims, and civit trademark |
idTingcment claims.— :

The Magistrate Judge also recommends that the (Defendants) Maotton
to Dismisx be denied with respect to the claims under the Lanham Act
(rademark infringement and false designation of onigin and for unjust
enriclment. . ..

The Magisirate Judge found that Greenway made a prnma facke
showtng of personal junsdiction over these Defendants and that the
First Amended Complaint sofficiently pled the claims. On the issue of
personal  jurisdiction, the Muogistrate Judge determined that Mr,
Blackburn, F8S. and Mr. Selakovie waived their right © contest
speciflic perswnal junsdiction pussans (o forum selection elauses found
in the comracts civgred into by the paities. |
For purposes of personal jurisdiction analysiz, trademark infringement
and {odse designation of origin are considered tortious acts, See, e.g.
Impact Productions, Inc. v. Impact Productions, LLC, 341 FSupp.2d
1186, 1190 {D.Colo. 2004). . ..
(coniimued... )i
2R

HMOTION TO SET ASIDE PURSUANT TO FRCP 6D 3)




Case 2:26-cv-09383-HDV  Document 2  Filed 08/21/26  Page 139 of 184 Page ID

Case 27

£

7-ev-07748-0DW-MRW Document 2123 ed 10/18/21 Page 29 ot 78 Page 1D #5570

The Count potes that ot the time the case was dismissed for the
Plaiatii¥s foillure o maintain a vald address or w0 obtain counsel. 11
claims for gademark infringemend, false designation of crigin, and
unjust envichment were still vinble, These claims were not adjudicaled
on the merts and the COount therefore canmesd [ind that the soit was
npfounded or gronmdiess,

Gireemyery v. Bluckburn, er of., case no. 1] 3-ov-01088 [DE- 1554
Whereas, USAQ-CDOC Auomeys misrepresented e ibe Court thag

PluinlifTs allege that Gibson and Simons made the reasoned, evidence-
based decision not 1o resume thelr investigation because the dismissal
without prejudice of Greenway's trademark infringement suit in the
Colorado action leaves plamniiits® vahd ownership of Greenway's
trademarks in doubt, (see DKU 1, Complaint a1 4% 4042, 44.46), and

Fiaimiﬂk‘ purportedly “mew” evidence regarding Greenwav’'s
ormer attorney, Michael J. Kyan, 35 nol gew, [Sec d. al 1% oL, 32,
B53-70). As far back as June 11, 2013 Tscamilla sent threatening

and_profanity-Tnced _eommunications_to Ryan
ﬂau% izlcr“"ﬁcms’ it Kyan ol iisappropriation 61 ira .
raud, gand maill fcaud, ameng_other Charges, (O, .8

{...confintted) _
Mr. Selakovic arpucs that under the Calder effects test, Greenway has
not alleged that he “expressty aimed™ any tortious aciivity al Colorado.

The Counl disagrees.  Trademark infringement turns on whether
customers are likely 1o be confused, mistaken, or deceived by the use
of a trademarked product, 15US.Co$8 11401 ...

Thus, the effects of an infringement will be felt wherever the
infringing products are marketed or sold because that is where the
canfusion, nustake. or deceit will oceur. . . .

Accordingly, the Cowr agrees with the Magistrate Judge that at this
early stage of litigation, Greemway has et ifs burden of muking prima
fucie showing of personal jurisdiction over Defendants Blackburn,
BS55, and Selakovic. . ..

See Greenmway i Blacklurs, eral., case no, 1113-cv-01088 (DE-129).
The Court did nof rule in favor of Selakovie regarding Greenway’s civil rademark |
infringement, false designation of opigin or unjust envichmem claims during |

Greenway’s 2013 Colorado Civil Suit,

24
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Escaniila, et al. v. Deparniment of Homeland Security, ef al., case no, 2107-cv-
G7748 [DE-11] [Empbasis added. |,
Once again, L5, atorneys Hanea, Schouten, Moateleone snd Park altersd |
materiad facts, isled the Court to believe that the ownership of Greenway's |
trademark was somehow in doubt. Which is [ulse, mateniadly misleading and uptnie |
becagse Greenway has maintsined valid ownership of Greenway's U5, trademark, |
which was never in donbi.  And again, CDOC-USAO attormeys falsely claimed |
Escamutla’s March 2017 discovery of Michael J. Byan’s emberzlement of |
Greenway’s confidential attorney-chient privileged information for his seli-dealing
gain was “rather old” based on Escamilla’s June 2003 communications with |
entirely different persons--Tom and Wendy Ryan,
Notwithstanding, it was not vntl March 2016 that Michael }. Ryan and
Selakovic, Ecowin, and entifies controlled by Selakovie, converted Greenway’s
confidential attorney-chent privileged and business information for their self- |
dealing guin, and completed u reverse merger with Vegalab, Inc. (then HPC. |
Actpisitions, Inc.). |
12, The Court then dismissed the 2017 Civil Rights Lawsuil |
with prejudice and withoeut lesve to amend. |
On April 4, 2018, the Courd granted the Govermment's moticn 1o dismiss the
2017 Civil Rights Lawsuit with prejudice and without leave to amend sinting in
reievant pa:
On April 11, 2017, Plaintiffs notilied Gibson that they “just dissovered
new ad compelling Q‘n’l‘dﬂﬁﬂ@i’ ix‘cgardm% Michael J, R. ‘an, the former
sttorney for Qreenway, and his “unlawdi q divulging, sharing, [and] . .
._d;ﬁt’.‘-%}jﬁjﬂ_‘“[j? _ C;reczntvav[S]‘{;onﬁdemm business information {and]
trade secrels,” (Id. § 32; Mot. 3.3 ..
Additionally, Defendants correctly nofe that Plaintiffs had knowledge
of their “neéw nformation” regarding Greenway's alterney as early as
Tune 2013, if non eartier, and chose nod to share 1t with law
enforcamment wrtil they sought to produce “new evidence™ to demand -

renewed attention for their case. (Declaration of Graee Y. Park (“Park
Dect™), Ex. 4, ECFS3-2.) ..

3
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UEAQ-CDROC  attorney

Park misrepresented  materinl  facts  reganding |
Fscamilla’s March 2017 discovery dawe that Greenway's former attomey MIR had |
ulawindly switched sides and took VEGL public with Sclakovic, Park misled the |
Couri to believe that MIR was the same individual as Tom Ryan, who wasz
previousty married (o Wendy Ryan, which was i gross alteration of material facts - |
faise, materially misleading, and wntrue. |
Park compounded the concealment and misrepresentatinns o the Courd by
{fniling to disclose Ezcamilla’s Janueary 2020 discovery of Greenway's other former
atiorney. JDR, unhwfolly serving as interim CEO of VEGL in violution of!
munerons federal criminal siatutes and securities regulations 1o her July 19, 2021
opposition,
USAO-CDOC attorneys were aware that Escamilla repeatedly advised DHS
agent Gibson, CRCL. 016, the USAD-MO. the USAQ-CDOC, and other DHS and
DOJ officials thar it was not until March 2017 that they became aware of Michae] J. |
Ryan's involvement in the schenic to defraud Greenway after Escamilla discovered |
VEGL'S public filings and disclosures that Michael 1. Ryvan, filed wath the S.E.C, at |
that time.  Moreover, VEGL's {then HPC Acquisitions, Inc) inifial date of |
formation and Fling date was in March 2016, which means it was impossible for|
the Plaintifls to hoave discovered this information before then.  Howewver, the|
USAOQ-CDOC auomeys  tepeatedly asserted to the Court thal Escamills’s 5
communtications to Tom Ryan in Jone 2013 nepated Bscamilla’s March 2017 |
discovery of Michoel J. Ryan embezzling Greenway™s confidential atorney-client
privileged information for s personal gain,
Since then, Plaintiffs have been ignored and kept in the durk while the |
Government has sat idly by and deprived Plaintiffs of their property and
constiimtional rights of due process in connection with DHS’s refusal to investigate
the thefl of Greenway's business model and millions of dollars’ worth of i-l.s;é
trademarked products by Selokovie, Blackburn, and others included in the QSS and
il |
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being prosecuied by the USAO-MO,
13, Om July 19, 2021, USAO-CDOC sttorneys again filed o fulse |

sl materially misleading opposition to Plaintifls’ Motion |

For Disqualificaiion,

On Joly 12, 2020, the Plainuffs’ fled a preemptive motion sceking the |
disgualification of the Honorable Otis D, Wright from presiding over Plaintffs’
Rule &((dx 3 monton for lraud on de Cour.
O July 19, 2021, USAOD-CDOC attorneys  Park, Tract Wilkizon
(“Walkison™), David M. Harris ("Hamis™) and Jounne S, Osinot (“Osinoff™), filed |
an opposition. Se¢ Gusiave Escanilta, e af. v, Department of Homelund Securiny, |
et e, 2:17-cv-07748 [DE-151,
Current acting U.8. Auormey Trach Witkison. as well as former acting U.S. |
Attorney  Sandra Brown, also received Escamilla’s May 1, 2017 civil rights|
complaimt,  Lscamilla  filed with DHS-CRCL and DHS-0IG, which the
afrementioned U8, Auorneys Failed to disclose 1o the Court during the Plainmtif(s’
2017 Civil Rights Lawsuit. |
USAO-CDOC attorneys Wilkisen, Harris, Osinoll, and Park, presented the
Court with multiple false and materidly misleading statements incladed in their
Tuly 19, 2021 opposition that sheds further light on Plaingifs’ gssertions of USAQ- |
CROC US. Attorneys concealing material evidence and falsifving material facts to
gain an unfair litigation advantage wod obtain favorable Aprit 4, 2018, and July 22, |
2021, court rulings:
- The USAG-CDOC Aflomeys f{alsified facts regarding a  coriminal |
trademark iavestipation that DHS conducted on behalf of Gmcnwayf
Specifically, the USAO-CDOC Antomeys made false entries of record |
regarding publicly  available  documents  filed in Greepway’s |
aforementioned 203 Colorada Civil Suit to inproperly infleence and |

mislead the Count regarding a magistrate’s August 2045 recommendation |

PP

tal
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to dismiss the 2013 Colorado suit. which was overruled’ on August 17,
2015 by Chief Judge Marcia Krcger in favor of Greenway, On July 19,
2021, USAG-CDOC Arrorpeys again failed 1o disclose to the Court, then |
falsely asserted thar this was the reason why DHS officials were unwilling |
to procecd forward with Greenway's criminal irademark infr’mg_cme-zaté
conyplaint at tha lme,
USAQ-CROC U5, Adorneys falsilied facis and misled the Court with

Statements regarding June 2013 communications Escamilta sent 1o Tom |
Ryan and his ex-wife Wendy Ryan, which the 115, Attomeys lulsely
stated that Escamilla’s March 2017, discovery date of Greenway’s former |
attorney MIR’s emberzlement of confidentia) attomey-client privileged |
and insider huginess information, in violation of pumerous criminal
statutes  was  invalidatesd  beosuse  of  Hscamilla’s June 2003
comynusications with Tom and Wendy Ryan, which was untrue,
Moreover, inctuded o their July 19, 2021, opposition motion, USAO-|
CDROC U8, Atorneys again misled the Court with False assertions that |
“plaintiffs could not idently any criminal proceeding supporing thﬂir‘é
righis ss victims since, (id.), in August 2015, defendants told plaindff they |
would not move forward svith the criming infringement achion as 1o

plaintiffs given that the civil trademark infringement suit did not reach a |

3 On August 17, 2015, Judge Kreiger overrled the magistrate’s recommendation to
dismiss Greenway's 2013 Colorado Civil Sult with prejudice for Hs faiture to
prosecute the company’s civil claims; dismissing Greenway's case  without
prejudice, which on June 13, 2016, Judge Krieger “notes that al the ume the case |
was dismissed Por the PlatptiFfs fatlure o maintain a vadid addeess or to obtpin |
counsel, its claims for trademark infringement, faisc designation of origin, and |
unjust enrichment were still visble. These cluims were oot adjudicated on the ments |
and the Court therefore cannot find that the suit was unfonnded or growndless.™ |
Greenway v, Blackburn, et af,, case no, 1113-cv-0HI88 [DE-153].

33
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judpment on the merits,” Thiy was fulse ax 2 judgment on the merits in a
civil suit was not necessary 10 aceess rights under the CVRA, _
II1. LEGAL STANDARD FOR 10 SEEK RELIEF UNDER RULE 60(13){3} |
AND THE TEST FOR FRAUD ON THE COURT WITHIN THE|
MEANING OF RULE 60({1}{3) :
Rule 60 of the Federal Rules of Civil Procedure. entitied “Relief froan a|
Judgment or Order,” provides that judgments, while ordinartly accorded 4 degree of
finality, are subject 1o being sel aside when appropriate, whether for ministerial
regsons ol one ¢nd of the spectrum or for fraud at the other according to Federal |
Rule of Civil Procedure 60,
Rule 60{b), which is focused on frand between parties, is governed by a one-
year statule of limitation. Rule 60(d), on the other hand-—the basis on this motion---
is foeused on fraud on the cowrt and has ao time bar whatsoever, |
Muoreover, Rule 60(d} “does not hmit a court’s power to . . . =01 asade a
judgment for fraud on the court,” Fed: K. Civ. P. 60(d), as 1 simply codifies a|
fundamentad principle: federal courts have always had the “inherent equity power (o
vacate judmnenits obained by fraud. ™ United Siates v. Exvafe of Stonehifl, 660 F.3d
415, 443 (Oth Cir, 201 1) {eiting Chambers v. NASCO, e, 501 U8, 32, 44 (1991 ), |
In re Levander, 180 F3d 1114, 111819 (Sih Cir. 19959,
As found by the Supreme Court, a federal court's power to vacate a judgraent |
procured by fraud originates from a rule of eyuity that “fulfili{s] a universally |
vecopiized need for correcting injustices which., in certain circumstances, are |
deemed sufficienty gross (o demand a depariure {ron rigid adherence” o the rule |
that a final judpment is typically binding and finsd.  Hazel-Adas Glass Co. v
Heartford-Fupire Co., 322 LS, 238, 244 (1944 (overruled on other grounds by |
Stundard Oif of Cal, v, United States, 429 US. 17 (1978)).
While courts have “siruggled to define the conduct thd constilutes fraud on
the cournt,” the Ninth Circuit confirms this particular species of frawd exists when

34
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the moving party demonstrates, by “clear and convinecing evidence,™ that the |
oppsing party’s misconduet has harmed “the integrity of the judiclal process.™|
Stemehif], 600 F3d ot 443-44 (groring Evglaond v, Dovie, 280 F2d 304, 31H) {%th :_
Cir. 1960) (evidentiary standardl; Alexander v, Robertvon, 882 F.2d 421, 424 (9th |
Cir. 1989 tstandard for havndy Diver v LR, 3o 134 1041, 1046 {9h Cir. |
2003). “{TFlraud on the cowrt . | . einbracels] only that species of Tragd which does, ]
or attemps w defile the count itself, or is perpeirated by officers of the court so that |
the judicial machinery cannot perform in the usual manner s mnpartial task u‘_zfi
adjidzing cuses that are present for adjudication.™ In re Intermagnetics Am., Inc.,
926 F.2d 912, 916 (9th Cir. 1991) (gueding 7 James W, Moore & 1. Lucas, |
Muoore's Federal Practive § 60.33 (2d ed. 1978)).

When condugt harms “the integrity of the judicial process . . . and the fraud
rises 10 the level of "an unconsciomable plan or scheme which is designed tﬂ:

ey

improperly influence the count in its decisions,”” there has been a fraud on the |
court, and the courl Yool ondy can act, [bw] should.” Dixes, 316 E3d at 1046
{quoiing Englund, 281 F.2d at 30%), “{T]he inquiry as to whether a judgment should
be set aside for fraud upon the court . . . focuses not so much 10 terms of whether
the alleged fraud prejudiced the opposing party” hermagaerics, 926 F.2d a1 817, |
Morcover, fraud on the court “is a wrong against the institutions set up to|
protect and safeguard the public, instimtions in which fraud cannot complacemly he |
roderated consistently with the good order of soctety.” Pumpliey v. KW Thowmpson
Tool Co. 62 F.3d 1128, 1133 (9th Cir, 19953) (guoting Hazel-Adas, 332 U5, at |
2641, :
ki Bulloch v. United Siares, 763 F.2d T, FE2T (Hth Ciy, 1983), the court
stated “Fravd upon the court is fraud which is directed to the judicial machinery |
itgelf and is not fraud between the parties or frandulent documents, false statements |
or gerjury. . . . It is where the court or & member is commupted or influenced or
influence is aiteapled or where the judge has not performed his judicial function -
35 |
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thus whore the impartial funciions of the court have been directly corrupted.”
Prejudice iz not an element of frand on the court, Hagel-Ardas, 322 115 at]
238; Prphrey v, KW, Thampson Tool Co., 62 F3d VIR, PI32-33 (9h Cir, 19935).
Frand an the court ocenrs when the misconduct hanms the integrity of the pdicial |
pivcess, regardless of whether the opposing party s prefudiced. AMexander v |
Rodertzon, 382 F.2d4 421, 424 {9th Cir, 1989,
Furthermore, the perpetrator of the fraud should ot be allowed to dispute the |
effectivennss of the fraud after the fact. Mazef-Atlas, 322 LS. at 247 P;.mph:%ey-, |
62 F.3d at 1133; ser elso Paudson v, City of San Diego, 294 F3d¢ 1124, 1128 (Sth|
Cir. 2002) (en banc).
Thus, the question of whether one party “would have prevailed” but for the |
opposing party’s fraud on the cowrt is decidedly nat the relevant inquiry. Jd, at)
1132, Instead, the question is “whether the alleged frand harms the integrity of the |
judicial process.” Intermagnétios, 926 E2d a1 917,
IV. A MOTION FOR FRAUD ON THE COURT IS NOT PRECLUDED BY |
THE PASSAGE OF TIME |
There is no tme bar 10 @ motion or action to set aside o final judgment i"t}r;
fraud on the coure. Fed. R, Civ. P, 60(c). Indeed, the rule makes clear that the ones{
year ime limit applicable 1o circumstances set {orth in subdivision {(b) does not
apply 1o subdivision (d)(3}). Fed. R Civ. P. 60{c)(1). In keeping with the plain)
language of the rule. the Ninth Circait has clearly held that Rule 60 “provides no|
tine limit on courts” power to set aside judgments based on a finding of fraud on
the counrt.” Stenehidl, 660 F.3d ol 443 {citation omited). “[THe power w vacale for :
fraud on the court is . . . great,” and is largely “free from procedural limitutions.” /d.
at 444 (eiring 11 Charles Alan Wright & Arthur R Miller, Federal Practice &
Procedure § 2870 (2d ed, 1987)). Thus, any delay in bringing @ motion or action {or
fraud on the coun does nnt bar the court from granting relief under Rule 60{d){(3).
See Harel-Atfay, 322 U5, 51 247
36
MOTION TO SET ASIDE PURSUANT TO FROP 6D




Case
Cage 27)

T

Tl

2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 147 of 184 Page ID
7-cu-DT74R2-00DW-MRW  Document 21238ed 101821 Page 37 ol 78 Page 1D £:578

The Supreme Court has recognized, “even if fthe moving party} did not |
exercise the highest degree of diligence {the} froud cannet be condoned for tha
reasan alone. . . . Sarely i cannot be that the preservation of the integrity of the |
jadicial process must always wair upon the diligence of the htgans. The public
welfare demands that the agencies of public justice be not so impotent that they |
must wlways be mute and bhelpiess victims of deception and fraud.” 1. The Ninth :
Circuit echoed this reasoning in Pumphrey, staling, “oven ussuming that [Ih&;
plainfl] was not difigent in uneovering the fraud, the district coutt was SEiI!:
enpowered to set aside the verdict, as the court itself was a victim of the fraud.” '_
Prssglivey, 62 F3d at 1133, :
V. THE INTEGRITY OF THE JUDICIAL PROCESS IS MOST|

SEVERELY DAMAGED WHEN GOVERNMENT ACTORS|

DEFRAUD THE COURT |

A. Becanse They Represent the Sovercign, Government Atiorneys|

Are Held 1o a Higher Stundard |

The standards discussed above are applied even more siringently when the
mdsconduct at issue is alleged 10 have been committed by a povemment atiomey. j
These lawyers for the public play a unique role In our judicial system, as they are |
“the representative not of an ordinary party 0 a conlroversy, but of a sovereignty . .
. Iwhose] imterest . . . is nof that if shall win a case, but thai jusiice shall be done.” |
Berger, 295 UL, at 88 (emphasiz added); see alte ABA. Op. 150 (“The|
prosecuting attomey is the attorney of the state, and it is his primary duty not to|
convict but to see that justice is done.™).

Az a result of this unigue position, there aee special rules and standards in |
place, applicuble only lo government attormeys, defining a government attomey’s |
role, duties, and interests 5o as 1o safeguard the public and ensure the integrity of |
both the judicial process and our govermmcnl.  In paricular, an atiomey
representing the United States is “held 10 g higher standard of behavior.” United |

37
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Stages v, Youug, 470 US. 1, 25:26 (1985) (Breanan, 1, conciigning).

This standard apphies equally (o goverament afiormeys in cnminal and oivil
cases, Aee Freeport-MeMoRan O & Gay Co, v, FLERC, 962 F.2d 45, 47 (100
Cir. 19923 see also ABA. Code of Prof, Resp, EC 7-14 (discussing application
civil actions), Under this heightened standard, the govermuent attorney “cannot
take as a guide for the conduct of hix office the standards of an attorney appenving |
an behalf of an iodividua! client. The freedom elsewhere wiscely gramted 0 s
partizan advocate must be severely curtailed it the [government attorney’s) duties
are to be properly discharged.” Profl Responsibility: Keport of the Joint|
Conference, 44 A BA Y 11539, 12IR (1938),

These standards require that “{a] government lawyer in a civil action .
should not use his position . . . 10 harass parties or to bring abour unjust settlenients
oF resulis.” A B.A. Code of Prof. Resp. EC 7-14 (1980). A governmen! lawvyer also
as an obligation to “refratn from institnting or continuing litigation that is |
obvivusly unfaie.,” fd. More specifically, responsibility to seek justice requires |
laswyers representing the Undted Stides “to see thae all evidence relevant 10 the case
is presented, even i unfavorable o its position.™  Undted Sraees v Chm, 5 F3d |
244, 1249 {9th Cir, 1993},

A government attoraey thus occupics a “dusl role, being obligated, on the
one hand, to furnish the adversary clement essential to the informed decision of any |
controversy, bt being possessed, on the other, of important governmental powers |
that are pledseed to the accomplishinent of one objective only, that of impartial |
justice. See Prof. Respousibility: Repost of the Joint Conference, 44 AB.AJ.L |
1159, 1218 (1958). |

Government stlormeys cannot falsify, alier, tamper with or conceal relevant |
evidence because a government attorney “has the responsibilifty of a mdinister of
justice: and not simply that of an advocate. This responsibility carries with 1t}
specific abligations to see that the defendant is accorded procedural justice and that

3%

MOTION 1O SET ASIDE PURSUANT TO FRUP ¢ D(3)




Case
Caszse 2]

s
19

Ai

B "
Wl b

3
yd

2:26-cv-09383-HDV  Document 2  Filed 08/21/26 Page 149 of 184 Page ID
7-ev-07748-0DWMRW  Document 212%8led 1001821 Page 39 0t 78 Page ID 4500

gutli is decided wpon the hasis of sufficient evidence” See id, A prosecuter who |
withholds such evidence violates not only his disclosure obligations bat also the
due process clse, Jd, Due proeess is viglated “irrespective of the good faith or
bad faith of the prosecution.” 1.
Although the Supreme Court has not et explicitly stated that Brady applies

in civil cases, numerous federal courts have opined that the policy justifications |
underlying Brady apply in civil settings as well-—the povernment’s obligation to do |
Justice exfends 1o civil cases in which the government I8 a party, |
Here, although » civil case, the misleading staiements were made by USAQ-
CHOC prosecutors to this Court,  Whether in a crimingl matter or civil, a federal |
prosecutor and as a member of the bar in this Federal District, their responsibilities |
also requite them to take ceriain actions when he suspects that a wilness he bas
proffered has given perjored testimony: “When a prosecutor SUSPECEs perjury. the :
prosecutor must at least investigate. The duty to act ‘is not discharged by at-
weimpling to finesse the problem by pressing ahead without a diligent and good faith |
altemft (o resolve 1L A prosecutor cannot avoid this oblipmion by refusing 1o scarch
for the ruth and remainipg willfully ignorant of the taets” Morris v Yis, 447
F.3 735, 744 (9th Civ, 2006) {gueiing N, Mariona Iddands v, Bowfe, 243 F3d |
P109, FEHES (9th Cir, 2001)).
The Supreme Court has emphasized that “the presentation of false cvidonce |
involves ‘s corruption of the truth-seeking function of the sl process.™ Jd.
(queting United States v. Agurs, 427 ULS, 97, 103 (1976)). Appreciating the wrong |
commitied by the USAG-CDOC attvrneys repeated fabrcated narrative, and |
materially misleading declarations, plesdings, and filings, presented to this court 1o |
obtain a favorable federdd Court rufing requires not only an understanding of their |
wnigue role within the justice system, but an understanding of the trust placed in |
them ~ by lhe public and by this Court - as a direct result of their position as
USAQ-CDOC Atiorneys, Even in civil cases, government altorneys arc given an |
39 |
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amoont of credibility and trast thay oieweighs o private [ifigam or silomey, |

Therefore, the USAG-CTOC atomeys have important obligations, and the |
irust thal the courts and the public necessarily place in government attorneys and |
investigators 1o meet these oblignticus,  Unfortonately, 1his also makes it casier for
government attorneys and government imvestigafors to compromise "the inteprity of |
the judictal process”™ and to improperly influence the cowt in 43 d-ccisicms._“f
Dixon, 316 F3d at 1046; xee Berper, 293 UK at B8 (I s Fair to say that the |
average jury, in a greater or less degree, bas confidence that these oblipations, |
which so plainly rest upon the [government] attorney, will be faithfully observed. |
Consequently, improper suggestions, insinnations, and, especially, assertions f_hfé
personal knowledge are apt to cary much weight against the accused when they |
should properly carry none.”), |

While much of the case law holds thal a jury places grester confidence m a
prosecutor, & judge, knowing the dwdes and responsibilities of a government |
attorney, must also assume that  govenment attorney is, at all times, seeking o dio |
justice and acting in a manner befitting “a public officid charged with law |
enforeement” and a representative of the United States, See Hennon, 109 F.3d a

333,

el

“The Government’s duly of honesty 1o the Court ean never be excused, no
madter what the circumstance. The Court is charged with the hunbling task of
defending the Constitution and ensuring that the Government does not falsely
accuse people, needlessly invade their privacy or wrongfutly deprive them of their
liberty, The Coust simaply cannot perfonn this important task if the Government lies
to it. Deception perverts justice, Truth ubwiys promotes iL" Isfemic Shura Conncil )
of Southern California v. F.EL 779 FSupp.2d 1114, 1125 (C.D. Cal. 201 1), |

ln cngaging in the aforementioned misconduct during the Plaintifis 2017 |
Civil Rights Lawsuit, and again in their July 19, 2021, opposition motion, USAQ-
CHOC'S Attorneys did not only violated their “higher standard of behavior,” they

Y |
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Eqwip. Co., V1 F3d 450, 457 (4th Cir. 1993),

# Fraud on the Court

disregard of the charrer of its own existence. . . . Qur Government is the potent, the

every mian 1o bécome a law vunto himself; it invites anarchy.” 367 ULS. at 654,

of candor that atiorneys owe as officers of the court.” First Amendment Colition

the public because of public wust placed in those individuals as government
officers.

41

MOTION TO SET ASIDE PURSUANT TO FRCP 6D 3D

perveried justice, thercby preventing the judicial process from functioning in the |
wsusl manner precisely because the judicial process assumes and Teguines |
govertnent attormeys 1o behave i s certaip vay, Indeed, "fojur adversary system |
for the resolution of disputes rests on the unshakable fowndation that truth is the |
shicct of the system’s process which s designed for the purpose of dispensing |
Justive | . . Even the shghiest accommodation of deceit or o lack of candor in any |

muterial respect guickly erodes the validity of the process.” See U8, v. Shaffer|
B. Recklessness By a Government Attorney Is Suffictent to Constitute |

Ax the Swpreme Court held in Mapp v. Ohio, “Nothing can destroy ol

govermment more quickly than its failure to observe its own faws, or worse, its |

omnipresent teacher, For good or for ill, it teaches the whole people by its example: |

... i the Governiment becomes a lawbreaker, it breeds contempl for law; it invifes

The Ninth Circuit beld that “Falure to disclose information that ‘-“c’c‘su!d;

concetvably have affected the outeome of the itigation . . . vinlates the general daty |

v, United Stares Depariment of Judge, 878 F.3d 1119, 1142 {(Sth Cir, 2017) (ciing |
Shaffer, 11 E3d at 439), Given that Rule 60(d)(3) serves as a means through which
the court can safegnard the integrity of the judictal process fself, relief wnder |
GO(AM3Y is particularly necessary and appropriate where the thieat B the judictal |
pricess s occasioned by govemment attorneys, operating under a higher standard |
of care. Indewd, & fraud on the vourt perpetrated by povernment atiormeys and |

government investizators has far more serious consequences for both the court and |
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Vi. ARGUMENT
A, USAQLODOC  Atterneys  Falsely Claimed A ?%-‘lagistz'me‘s:
“Ohverroled”  August 2018 Recommendation  To  Bismiss
Greenway's 2013 Colorado Civil Lawsoit Served As The Reason

Why DHS and USAG-A0 Officials Were Unwilling To tovestigate |
Greenway's Crimins] Trademark fnfringement Compliaint :

Before filing the Plaimifls® 2017 Civil Rights Lawsuit, Escamilla was |
contacted by DHS offictals who indtially informed Escamilin and his businef;s.
pariner that Greenway was idemtified as the Lead Victim in and pant of the-;
government’s most substantial federal criminal investigations and prosecutions -nfé
its kind emitled Operation Sofiware Slashers (“OS87) in conjunction with the |
Microsolt Corporation (“Microsoft”™) and Adobe Systems Incorporated (“Adobe™).
USAG-CDOC LLS, Attornevs then falsely claimed repealediy that al
magistrate’s August 2015 “reconnnendation™ o dismiss a civil Tawsuit Greenway
{Hed in Colorado in 2013, which wus later overtuled on October 27, 2015, served as |
the reason why DHS officials were unwilling to press forward with Greenway’s
criminagl trademark infringement complaing filed with DHS against Selakovic, and
others in Mareh 20015, See Escumilla Decl,, Exh. 1. |
Using the magistrate’s “overruled recommendation™ as cover, USAO-|

CDOC WS, Anormeys concealed Selakovie’s and Greenway's former atiomoeys |
tzngaging in potentind violations of federal eriminal statuies. including but not}
jimited to cmbezzienwent, 18 U.S.C. §645, securities and commodities frond, 18
U.S.C. 81348, mail and wire fraud, 18 US.C. §1343, for their joint participation in
the thefl of Greenway's confidential, attorey-client privileged, insider business |
informalion, and reverse-merger public entity formation strategy for Selakovic's
and Greenway’s former attomeys” gain,
During the Plaintiffs 2017 Civil Rights Lawsuil, the Court noted that in |

Muarch 2015, Escamilia and his business partner inet fice o face with DHS officials
a2 '
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in Burbank, California, regarding his criminal trademurk infringement complaint |
against Selakovie, Steven Blackbura ("Blackbum™), and entilics operated and |
controlled by Selnkovice {(colleetively, “Selakovic Defendants™}.

DHS ageats Shawn Gibson, (“Gibson™), Carlos Suarez {“Suarez”™), and |
another DHS officer attended and recorded DHS S aterview.  Durning Fscanulia’s
interview, DME agents informed him of the following: |

I, TFhat Greenway would be identified as the Lead Vet of
the ableged criminal acts that were to be included in one of the largest
software piracy schemes ever prosecuted by federal low enforcement
officials calfed Operation Software Stashers {085} in conjunction
with Micresoft, and Adobe being conducted in the Western District of
Mizsourn.

2. Federal crimdnal charges and sealed indictments had
alrcady been filed against Selakovie, Blackburn, other individuals, and
corporate entiies operated and controlled by Selakovic.

3. Beiskovic agd Blackbumn, we the alleged ringleaders
responsible for 88,

4. The Federal prosecutor in the Western District of
Missouri agreed 1o prosecute Escamilla’s federal criminal trademark
infringement complaint that he filed against Selakovic, Blackbur, and
other unmanned suspects pind corporate entities operated or controdied
by Selakovic that were (o be included in OS85,

3 Bscamilla’s company Greenway would be digible for
compensatory damages from the more than $20,000,004 that DHS and
the USAQ-MO suecessfully seized from six other related individuat
suspects and entities that ad already pled guilty to criminal charges in
connection with OSS.

Subsequently, Hscamilla exchanged multiple emaii commupicitions with:
43
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DHS agent Gibson amd provided material evidence demonsivting the Selakovie
Defendants” unfawiul manufactoring, disiribution, and sales of subsiantial amounts |
of koock-0ff, counterfelt, or unanthorized versions of Greenway’s producis also |
bearing Greenway's rademark, to Urcenway's customer base,

Curiously, over a year later, on Octaber 28, 2016, DHS ageat Gibson and |
anothier DHS agent atempted o deceive and coerce Escumilla to belicve that DHS )
and the USAQ-MO w charge of the 0SS operation could not proceed forvard with |
the Plainiffs’ crimingd tademark infringement complaimt based on a federal |
magistraie’s August 2015 “recommendation” 1o dismiss Plaintiffs’ 2003 Colorado |
Civil Lawsuit, which on October 27, 2015 was overruled. Greemway Nurrenis, e, 5
v, Blackiurn et al.. ¢ase no. 1113-cv-01088, DHS agenis stated;

We have researched your clidmsy and consulted with the United States

Atorney’s  Office, Western District of Missouri and while we

sympathize with your situation, we have been advised thut on August

17, 2015 a Diswict Court found in favor of Selakovic against

Cireenw: i Nutrients in regards to the assertion of the Greenway

rademark. . ., Regardless, we continue to investigate the alleged

crimingl activities in regard 1w his alleged distnibution of counterfeir
software,

Thut same day, Escamilla advised DHS agent Gibson that the Court during |
Greenway's 2013 Colorado Civil Lawsuit bad issued no such final Court ruling in |
favor of Seclakovic regarding Greenway's trademark  infringement  cluims.
Sseamilla also advised DHS agent Gibson that he was either mistuken or was |
taking advantape of Escamilla because he 15 s Mexican Amerfean small |
businessmat who was not represented by private legal consel,

Escamilia advised DHS agent Gibson he was incorrect because on Outober |
27, N5, Judge Marcia Kreiger, who presided over Greenway's 2013 Colorado |
Civil Loawsuit, overruled the magistrate’™s Augost 2015, “recommendation™ o |
dismiss Greenway's suit with prejudice, stating in relevant pan:

Gf greatest concern, the Reconmendation conlaing no explanation ag

to wiy the Plantiffs conduct in not obtaining niew counsel reguured an

additiond] sanction 1n making the dismissal with prejudice, what
44
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purpase @ sunclion was designed W serve, and what alternative

sanciiomns the Mavistrate Judge considered. In the apbsence of this

information, the Hecommenddiion's finding that “any sanction other
thap dismissal with prejudice would ne be effective o romedy

Plaintitfs transgressions” 1s unsupported.

Greemvay Nutriends, Inc. v Blackburn, case no. 1:13-0v-01088 [DE-151].

Then, on June 16, 2016, Judye Kreger, further stated in relevant part:

The Court potes that at the rme the ease was dismissed for the

Plainitfts failure to maintain a vialid address or 1o obtain counsel, iy

clabits for trademark infringement, (alse designution of origin, and

unjost enrichanent were still Viable, These claims were not adjudicated
on the merits and the Euuri therefore connet find that the suit was
unfounded or groumiless

Greenway Nutrients, e, v, Bfackbura, case no. 1:13-0v-01088 {DE-155].

Iy other words, DHS agent Gibson and another DHS agent misrepresented |
ateriad fucty reparding Judge Krieger's March 31, 2015 ruling and August 17,1
2015 order overmifing the magistrute’s Avgust 2015 “recommwendation” to dismiss |
Creenways 2013 Civil  Lawsuit  with  prejudice. Compounding  that |
mistepresentation, USAGC-CDOC U.S, Atlomeys falsely claimed repeatedly (o this |
Cowrt that because of a purported negative court miing in favor of Selakovic |
regarding Greenway Nutrients’ valid Colorado trademark infringement claims |
somehow mysteriously left Greenway’s ownership of s valid tredemark in doubi,
That USAC-CDOC U.S. Attorneys falsely claimed served as the fabricaled reason
why DHS or the USAO-MO were unwilling to funher investigate Greenway's |
criminal irademark infringement complaint against the Sclakovic Defendants.

This Court found, contrary {6 the actual recond:

Eseamilla contacted Gibson again in (}wrh&r 26 o Lﬁl‘t:%li'aii"l aboit

the Greenway  defendant invesiors’ {H;I;gkmm and  Blackbum)

comtinaed infringerment, (Sce Compl., Exs. 7-8.) .

On Ociober 28, 2016, Gibson notifted  Plainils  that—due (o

Plaintifls’ failure 10 J)ﬁ:vmi against the Greenway invesiors 1 the

Colorado action--ICE and USAD-MO would no longer investigate the

Greenway  investors (Selgkovic's  and Rlackburns) product

infringement, (Id. % ’7‘7, Mo, 3.) Pi,.ammtu immediaely prt)i;eated this

decision, (Compl, $28.) . ..
45
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They comtacted Gibson again on Novewmbher 21, 2016, 1o inguire about
the investigation against the Greenway investors {Selakovic’s and
Blackbum's) and advise Gibsgn that "Escomifla felt discriminated
apainst for his status as “a Mexican-American sinatl businessman | . .
fnot] represented by private legal counsel” (W 9% 29300

Escamilla complained that he was being taken advantage of by DHS,
(id. % 3{) Gibson responded that same ﬁ;zy, clarifying that DHS could
act “move forward with any investigation involving [Plaintiffs’]
trademark until [Plaantifs] resolveld] dus issue with the District Cotrt
in Colorado,” becatse that decision in fuvor of the alleged infringers
preciuded them from filing charges, (8., Ex. 10, ...

Plaintiffs’” slate law _clabms  center around  the  allegation  that

Pefendants violated Plainuifs” nghts by rehgsl:fp’g to reopen the

investigation inte Cireenways' clams altér Plaintilts came forward

with new cvidence. {(See Compl. §34.) . ..

As Defendants expluined fo Plainiifs, they chose not to further

investigate Flaintiffs” claims due (o the negalive judgment in the

Cotorado action, {(Seeid. %27 ...

Muoreover, during the Plaintiffs 2017 Civil Rights Lawsuit the Plaintiffs |
presented the Court with material evidence that after Escamilla contacted the |
resident agent in charge of DHS™s Office of Professional Responsibility (“DHS- |
QOPR™), Russell Simons ("Simons™), DHS agent Simons contradicted DHS agent '_
Gibson's repeated misleading assertions regarding Greenway's civil trademark |
infringemend claims during its 2013 Colorado Civil Lawsuil. stating in relevant
pait:

You ¢an file anything you want because 1 am not going to do anything

with 1 :mywag' . .. while there may not have ever been any actual

adverse legal deciston ruling against Ureenway's trademark, there was
ne aciial taling or legal déciston that ruled m favor of Greenway's

rademark that cleardy stated that Greenway owned the rights to ity
validd US trademark .

This remnains io be untrue, contradictory and s entirely at odds with DHS

“agent Gibson’s multiple misrepresentations regarding DHE's and the USAOQ-MO's |

unwillingness  bo investigate  Greenway’s  criminal  trademark  infringement
complaint further at that thwe based on a purported negidive Court ruling. which |

was nothing more than a magistrate’s “recommendation” (o dismizz Greenway's |

46
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20113 Colorado Civil Lawsuit with prejudice. And which, on August 17, 2015, the |
Court overmded. This was misrepresented 10 the Courd by the USAQ-CDOC US|
Attorneys in Greenway's 2007 Cheid Righis Lawsuit, See Gusiave Escmmilla, ef o, |
v, Depariment of Homeland Security, er af , case po, D1T7-ov-07 748 {DE-1, Bxh. 8], |

Op Apetl 4, 2018, this Coun dismissed the Plaoniffs” 2HT Civil Righis |
Liawwsuit with prejudice and without leave (o smend based on USAQ-CDOC US. |
Aworneys presenting the Court with the aforementioned false and mislending |
nariattve regarding o magistrate’s October 27, 2015 mcommendation, which was |
overnaled by the judge in the case.

fn presenting evidence to the Court as part of their motion o dismiss the
Z017 Civil Rights Lawsuit, USAQ-CDOC US. Atomeys misled the Court]
regarding Escamilla’s discovary thal Greenwvay's former attorney MIR in March |
3017, and later discovery, in January 2020, that Greenway's other former aitomey |
JDR and Selakovic engaged in vioclations of the following criminal statoies, |
including but nut limited w© cmbezzlement, 18 USL. §645, securitics and |
eommniodities fraud, 18 U.S.C, $1348, mail and wire {raud, 18 US.C. §134, |

More importenily, according lo the CVRA, 18 US.C § 37711 ¥2)(3) and
18 UVL.S.C § 377801, it is federal law enforcement officials’ responsibility !it)f
adequately advise the victims of the status of their erimingd proceedings as well as '-
thedr vights as victims therein, and nol the other way around.

Section 3771{a) sates in relevant pat:

(1) The right to be reasonably protected {rom the accused.

(2) The right o reasonable. accurate, amd dmely notice of any public

court proceeding, or any parcle proceeding, involving the crime or of

any release or escape of the accused, '

(3) The right not o be excluded from any such public court

proceeding, unless the courl, after receiving clear and convincing

evidence, determines that testimony by the victim woukd be materially

altered iF the victimi heard other eatimony at that proceeding.
Furthermore, Section 377 1{b1( 1) states In relevant part;

41
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false and materially misleading siatements

(h} Rights Afforded.- (1) In geperal--dn sny conrt proceeding
involving an offense sgaimst o cnme victin, the courd shall ensure thal
the crime vidim is afforded the rights deseribed in subsection (a,
Before makine a determination described o sabsection {(a}3). the
cowrt shall make every effon 1o pormit the fullest atiendaner possible
by e wvictim aod shpdl comsider reasonzble alternatives o the
exclusion of the vicim from the criminal proceeding, The reasons for
any deciziom denyving rehief under this chapser shall be clearly stated on
the recaord, :

B.  USAO-CBOC Allorueys Supplied the Couri with the First of |
Multipie Materinl  Representations in Their July 19, 2021

{ypposition

Inciuded in thetr July 19, 2021, opposition motion, USAO-CDOL U.S.

Atorneys Witkison, Harris, Osinoff, and Pak presented the Court with muliiple

following:

When plaintiffs’ related civil rademark infringement complaimt was
dismissed withow prejudice in August 2015, (see id. at 3), defondants
todd plaingd s that they would not siove forward with any investigation
myvodving  plamtiffs” " irademark uati] the parallel eivil tradémark
infrireement lawsoll was resolved on the merits, (1d) {eiting Dk, |,
Complaint at ® 30 at Exh. 100, ...

.. . in Aupust 28, defendunts told plantill they would not move
forward with the criminal infringement action as to plaintiffs given
that the civil rademark infringement suit did not reach a judgment on
the meris. . ..

including but ot himited o the

Exhibit 9 to the Plamtitfs” 2007 Civil Riphis Lavesuit is an October 28, 2016
email from DHS officials aticrupting (o decetve and coerce Escamilla regavding
DHS s and USAO-MO™s reisons why DHS and the USAG-MO were unwilling to
proceed forward with DHS’s investigation and prosecution of Selakovie, uud
others regarding Greenway's criminal trademark infringement complaint, staling
in relevant part:

We have resesrched your claims and consulted with the United States

Agtorney's Office, Western District of Missourl and while we

sympathize with vour sitsation, we have heen advised
Augnst 17, 2015 5 Disteict Courl

i thal on
il 18 EMvoer o s¢lagovn

AEalyst_Greenway Natrients in_regards_ 1 {he assertjon ol ihe

48
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Greenway irademark. While we onderstand thit you may disagree
with s judgement, our agency s bound by decision of the court and
therefor are restricied on what we ¢agr do in Tegards (o your claims that
they conlinue (o sell your products Hlegably,

Not only did DHS Agent Gibsoo and the USAO-MQ alter matenial bacts
revarding pulilicly availahle Court records to covrce and deceive Escarnibla that the
Colorade Coort raled in faver of Selakovic In Greenway's 2013 Colordo Civil
Swit. That did aot ocour in August 2015, as the USAQ-CDOC ULS. Atomeys
fulsely ¢laimed was dug (o a purported negative Court ruling against Greenway in
favor of Selakovic., That was nothing more than a magisiraie’s August 2015,

recommendation (0 dismiss Gresnway's 2013 Colorade Civil Lawsuit with

prejudice.  On October 27, 2015, Chief Judge Marcia Krieger overruled the
inagisirate’s recommendation. See Greemway Nurrtents, Inc. v. Blackburn, er al.,
case uo. 1:13-ov-01088 [DE-151]

The USAQ-CDOC U5, Anomeys allered DHS” October 28, 2016 cmatil
dme with the intent to make it appear as if DHS advised the Plaintiffs 14 months
carlier, with the infentions 1o impede, obstruct, or influence the proper
aministration of a civil and related eriminal matter within this jurisdiction,
Without comrecting the record, this continues 1o be a gross alteration of material
facts which served as one of the bases in dismissing the 2017 Civil Righis
Lawsull, See Gustave Excamilfa, of af. v, Depariment of Homelund Security, et al.
2:17-c%-07748, case no. [DE-1, Exh. §]. The USAOQ-CDOC US. Anormeys faisely
statex] i relevant part:

On March 3, 2018, plaintifis met in Burbank, California with Shawn
Gibson, Operations Manager for the United States Immigrauon and
Cugtoms Enforcement {“1CE"), an apency under the jurisdiction of
defendant DHS. (See DRL 1, Complang af 91 6, 14). Al that meeting,
tiibson explained that OB and USAG-MO had been mvestigating the
Greenway investor defendapts (Selakovic and Blackburn) n_the

Colorado sction for_criminal trademmoark infringement. AT 1hat
mpeung, Cibson explmned that 1CE and DsAURK) had already
recovered 326 milkon from the Greenway mvestors for inininging
cther companies’ products, (see id, at £ 18), and intormed plainiifls
that they may be able 1o recover as well, (See id. at % 20}, Plaintiifs
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communicaied with Gibsen again in Jume 2005, Angust 2003, and
{kciaber 2016, {sec . at“‘}’;.l 4 27y

bt on Ociober 2015, Gibson notified Plaintiffs thai-- due to
I_’!mimﬂ & f.niure tn emzl a diﬂ_!-if l}w (rreelm 2y um::si(;rs

T T
W{mlij nG

I FERgeen

Moreover, as previously noted, DHS-OPR agert Simons contradicred DHS
avent Gibson's multiple and repeated  misleading  representations  regarding
Grreenway’s 2043 Colorado Civil Suit. That refutes USAQ-CDOCs rnis;!eaciiﬂg;
stalements  reparding why DHS and USAQ-MO officials were uawilling to
investigate Greenway's civil trademark infringement claims at that time,  USAD-
CDOC U.S. Auorneys improperly altered, fulsified, and misrcpresented muterial |
facts o the Court regarding DHS advising Escamills on October 28, 2016 about

Greenway s status as orime victims, That did not occur in Augast 218, as USAO- |

CDROC US. Auomeys bmproperly presented to the Couorl in their July 19, 2021
{iling,
C.  USAO-CDOC Attorneys Supplied the Court with a Second)
Material Misrepresentation in Their July 19, 2021 Opposition
Additionally. included in their July 19, 2021 opposition, USAQ-CDOC U.S.
Attorpeys incorrectly referved o Pluintiffs” March 2017 discovery of Michael 1.
Ryan cmbezzling Greenway's conlidential attomey-cliest privilezed information |
for lis personal gain, by making the representation that Michael J. Ryan’s uniawiul |
actions  were  somchow  negated as g result of Escambia®s June 2013
communicalions with Tam and his ex-wife Wendy Ryan---

plaintiffs contend that undersigned mumu m&pmpcrix* represented’
that  plaineffs  had  sent  Michael yan profanity-laced
comintinications in June 2013 when, in del p!dmn!fs had sem Tom
Ryan and tus wife, Wend _;, Ryaii, iamfuml 1’zu:,d CORMNUAICALIonNS in
Jine 2013, {See DLz, 14-7. Eseamilla Decl, at : A see also 1w, ot 5%
36-313 Bul ﬁ“i%mt fis’ s_nmgi.imt refers SGreenivay's fnmwr
atlorney e schael I Rvan (Rvany.. 5 Sompkaint g ]

95 well 48 Lireenway s forner aiipmey 1om Ryan. {1d,, bxh. ia at
ECE 83 (plaimifis’ anglamt 10 Flonds bar _agmnst his rn;mu
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atiomeys James D, Ryas, Thowmas F. Ryan, and Michael 1 By, . .

However, not only is the above staterment misfeading, but it also
contradicts USAQ-CDOC US. Atorneys” Jannary 29, 2018 asseribons inchuded in
their motion o dismiss the 2017 Civil Rights Lawsuit.  Sperifically, USAG-
CDOC LS, Atterneys misrepresented Plaintiffs” 2017 coroplaint of paragraph 32,
DHS s aml the USAG-MO s unwillingness to recognize or investignte Escamilla’s
Mareh 2017 evidence demonsirating that Greenway’s former attorney Michoel 1.
Ryan viclued Greenway's non-disclosure agreement and unlawiully cmbezzled
Greenway's confidential attorney-client privileged information for his own gain,
and demonsicating that Michae! J. Ryan had switched stdes and taken an usiawful
slock position i, and representing Selakovic's newly formed over-the-counter
publicly traded entity named VEGL, which the 2017 Complaint at § 32, states in
relevant part

Later, on or about April U, 2016, BEscamiila and Greenway advised
DHSE snd Gibson that Plantits had just discovered hew  and
compelling evidence that should have negated any and all erronecus
asserliong that defendants DHS or Gibson inay have initally reached
in Plaintil{s erirminal lnvestigation that should have alse immedsately
mgpered Greenway’ criminal case o be immediately respened due to
the fact that Greenway’ Tormer attorney napmed Michael J. Rvan
{(Ryan} who was still supposed to be fawTully boamo by the werms ol
Plaintiffs nondisclosare pon circumvent agreement was now also
omdawfolly divulging, sharing, as well a3 disclosing  Greenway’
confidential business informuhon as well as trade secrets with the
accused suspects and that Greenway™ {ormer attorney Ryan was now
also unlawtolly representing  the “accused suspects in Greenway’
criminal case, '

Once again, nowhere in the Plaintif¥s 2047 civil rights complaint a1 % 32, do
the Plaintifls’ ever reference or mention Tom or Wendy Ryan., Fusther, USAO- |
CDOC U8, Attorneys pointed o Exhibit 13 of Docket Entry 83 to mislead the|
Count that Escamilla’s references 1o Greonway's former attorneys James Ryan,
Tom Ryan, as well az Michael J. Ryan, somehow invalidated Escamilla’s lateré

discovery of Michael I. Ryan’s (May 2017), and James Ryan's (Janvary 202031
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embezzlement Greeomwiy s confidential information for their self-dealing gain,

Escamilla’s Florida Bur complaint JUCEF 83, Exh. 13}, cearly evidences|
Escamilla wlvising the Florida Bar of Escarmilla™ March 2017 discovery of MIR’s |
embezzlement, staling i relevant port:

Furthermore, on or sbowt March 8, 2017 and due o the tact thar
Crreenway  MNutrieres President Gustave Bscamilla bhad (e epdate
Greenway” overall case evidence, information, as well as business
records Tor Greenway' upcoming  federal trademark  infringement
litigation that is carrently underway in Flonda Southern District Count,
i our utlpr shock and am amazement, Greenway was also able to
uncover the fact that Mickael I, Bvan with the Ryan Law Group were
also now improperly and uniawfuily

_ uily representing Mr. Selakovic and
his newly form ed publicly traded company named HPC Aequisitions,

Inc, DBA Vegalsh US, (now named “VEGL”) who bave, in fact,
Mipcked and stolen -Grc::f:n".s*a%" gatire business model. as well as have
unlawiully sold millions of dollars worth of my companfes products
bearing my compantes valuable US trademark. . | . ' '

Which is once aguin, entirely at adds with USAG-CDOC U5, Atiormeys’ :
representations (o 1he Court that the Michael J. Ryan discovery Ywas rather old” |
baved on Escainiila’s June 2013 commuonications with Tom and his ex-wife Wendy
Ryan- - :

Plaintilfs’ purpontédly “new” evidence that Greenway's formes
wttorney, Michacel 1. ﬁvan, “unlawhully divilge]ed], sharfed], as well
as disclosJed] Greenway [s{ confidential business mformation as well
as {rade scorets,” (Dkt. ?’ Complaint at§ 32: see id. at ¥4 52, 63-70), is
actually_rather old. As Ffar back us June P 2013 Escamilla sent
theenEmne and oianiy-Taced COmmMINMCAtions 1o Ryan. his ex-wile,
and daughter necusing Ryan of misappropriation of rade secrets, wire
frand, and mail fraud, among other charges. {(See, e.g. Park Decl,
Exh.dat4, 1) ]

Other than being brothers, Escamilla’s 2013 comnumeations with Tom and
Wendy Kyan had nothing to do with his March of 2087 discovery of MIR’s and ':
JDR's January 2020 subsequent embezziement of Greenway's confidential business
and attomey-client privileged information for their self-dealing gain, which bad not |
ovewrred back in 2013,

The USAQ-CDOC LS, Atorneys misrepresenied the record intentionally or
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yveith such pross neghigence, stating condeary (o the record-- -

Bud plamifis’ complaint refers to “CGreenway's former athinney named
Michae] I, Ryun gl?;yun},“ (k. 1, Complaint at % 32), as well as
sreenway’s fonm ey Tom R _fan-,'l'l}.;i.,.,ﬁ}:h. 13 at BEUE B3}
[plainufls_compluint 1o Flords bar against his former alormeys James
D. Bvan, Toomas FRvan_and Michael . Ryand, '

K

That simiply was and 15 not troe. :
D.  USAO-CDOC Atterneys Supplied the Court with a Third |
Material Misrepresentation in Their July 19, 2621 Opposition
Addisionally, and included in the USAO-CDOC U5, Atorneys® July 19,
2021 opposition, U.S. Attorneys Wilkison, Harris, Osinoff, and Park, stated in
relevant par:
However, Ramey stated in his declaration that his search was narrow:
he “queried the DCLD Liigation Database, which is the Division's
electronic database that identifics any admimstrative tort claim that
any person or pardy has filed with or transmitted to ICE" (Dkt. 9-1,
Declaration of Roben A, Ramey ("Ramcey Decl.™) at § 2} Plaintiffs do
not explain how an adninistrative civil rights complwint can be found

i an adimimistrative defensive tort litigation databuse, (See Dit. 14-1,
Ezcarmilla Dech at 19, ..

Far from concealing the existence of plaintiffs’ adminisiratve civil

righis complaint, undcrsi%ncqt counse! referenced the existence of
plaintiffs complaint to CRUL in defendants’ reply. (See Dkt 11, Reply
3y {“plmnéiffs concede that they soughl avatlable alterpative
remedies when they reportjed] civil rights vioksions' to the CRCL™) . .

USAO-CDOC LS. Attormeys  again  misrepresented  amterial  facts
concerning the substantial negative impact of USAO-CDOC U8, Attomey Robert
A, Ramey’s swom declucation, which they improperiy presemnted to the Count
during the Plaintifis™ 2017 Civil Rights Lawsuit and concealed Escamalla’™s 2017
cenplaint to DHS-CRCL and DHS-0IG.

Acting US. Anormney Traci Wilkison, as wells former Acting U.S,
Attorney Sandra Brown, both received a copy of Escamilla’s May 1, 2017

complaint, which was also sent 16 over a dozen other USAOQ-MO. DHS-CRCL-
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DHS-0IG, USAQ-CDOC, and DOJ officlals,
USAO-CDOC LS. Auorneys Tatled (o disclose and wascepresented thae
Excumilla did pot file a civil sights complaint 1o gain an uabaer litigation advantage
and obisin u dishonest Cowrl ruling in thely favor, The Court relied an the USAQ-
CDOC US, Adormeys’” represenlations as o determining factor o dismiss the 2017
Civil Rights Lawsuil-
Plaintifts wiege that they lled a formal compliint with the DHS Office
for Civil Rights and Civil Liberties on May 1, 2017, (Sce C:;;mEI. kS
33.) However, in reviewing a Rule 12(bi{ 1) motion, the Court lopks 1o
all_availuble evidence, Safe Adr, 373 F3d at 1039, ICE asserts by
affidavit that there is no record of a formid complaint. (Ramey Decl. 9%

- - L
233 The only evidence that Flaniifls gnvidﬁc in Su%)part of ther
assertion is an enmall response from DHS, (Compl Bx, 11, ..

The FICA only provides jurisdiction for tort sulls against the government
when o plantilff has fully cxhaosted their adndnisteative remedies, DL v
Vassifer, 858 F3d 1242, 1244 (Oth Cir, 2007k Avery v, United States, 680 F.2d
608, 609 (Wth Cir. 1982, This meuns that they must fiest Hle a claim with the
agency allegedly at favdt.  fd. A satisfactory claim (1) “givels] an agency
sifficient antice (o commence investigation™ and {2) “places a value on the olaim.”
Shipek v, United Siates, 752 B2d 1352, 13533 (9th Cir. 1983) see alse Avery, 630
F.2d af 610 (MfA] skeletad claim form, contaping anly the bare elements of notice
of aceident and injury and a swim certain representing damages, suffices o
overcome an argoment that jurisdiction is lacking.™.
DOn May 1, 2007, Escamilla’s civil rights complamt fifed with DHS-CRCL
and DHS-OIG provided a shont plain statement of a satisfactory claim which, (1)
nave the “agency sufficient notice to commence investigation” and (2) *plave[d] a
value on the claim.”
USASO-CDOC U8, Anomeys failed or concealed from the Court {or
failed to preserve EST) Plaintffs® complant, which was alzo copied to former
acting LL8. Auoraeys Tract Wilkison, Sandrg Brown, as well us over a dozen other

4
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LUSAQ-UDOC, USAQ-MO, DUS. and DHS-CRCL officials also yeceived the
satne eed] on May 1, 2007, By this deceit, USAO-CDOC LS. Auormeys misled
the Court to mde in iheir lavor that Plaintiffs had not exbavsted afl of their
available administrative remedies prioe w fling the 20017 Civil Rights Laswsuit,
which the  Court wmproperly relied wpon o disiniss Plaintiffs’ Muarch 2021
emtergency UVRA petition sue-sponte, further depriving Plamifis” due process
rights,

E. USAO-CDOC Attorneys Raised the Issue of the Plaintiffs® March |

1, 21 CVRA Petition in Their July 19, 2021 ()pp{;siti'ﬂu.?
Moreover, USAO-CDOC U8, Agomeys Wilkison, Harmis, (]sim}l‘t'};
and Park raised the issve of the Plaintiffs’ March 1. 202! filing of the
CVRA in, stating in relevant part: |

In the April 2. 2021, order, Judge Wrirht dismissed the action for

plaindifis” failure to “identify a criminal procesding supporting their

claim that they have been victimized by the United States or the

Eefm:mm of Hﬁméland,f‘s&mgrig; and HE agents.” (Related Action)

Dki A0, Court's Order of April 2, 2021, at ). Tn other words, Judge

right correctly noted that plaintiffs could not dentify any criminal

L}rmuedmg supporiing their rights as vietims since; (di}, 1 August.

2315, defendants told plaintiff they would not move forward with the

crimvinal infvingement action as o plantiffs given thal the civil

tcademark infringement suit did not reach 2 judgment on the menis,

(See Dkt 13, Court’s Order of Apnil 4, 2018, at 3). . ..

USAO-CDOC US, Anemevs Wilkison, Hamis, Osinoft, and Park’s
misrepresentations regarding the Plaintiffs being part of vine of the most substantial
federa! criminal prosecutions, 0SS, or status a8 crime victims under the CVRA 5|
dublions, First, USAQ-CDOC U5, Atomeys falzelv claimed and repeaiedly |
ulilized the Colorpdo magistrate’s August 2005 recommendation o dismiss |
Greerwway's 2013 Colorado Civil Lawsuit, which was overruled on August 17, 2015
by Chicf Judge Marcia Krieger. This conveniently served as the reason why DHS |
and the USAO-MO were unwilling to investigate Greenway's criminal trademark
infringement complaint at that time—-even though the Court ruled Greenway's|
55
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Claims were aof unfounded. groundless, properly adindicated or dismdssod on their |
Terits.
Plainntl Escamilla and Greenpway were proximmiely furmed by, ond were|
wictims of Peders] ofimes committed by Selakovie, Blackbum, and  compomte|
erdities openited o wltitmately controlied by the Defendunes,
Moreover, the Plaintiffs are considered vrime victims under the CVRA. 18]
1.5.C 8§ 371, Pursaant (o Section 377He) 1. "Officers and employees of the
Departmend of Judge and other departments and agencies of the Uniled Smwsz
engaged in the detection, investigation, or prosecution of erime shall make their}
best elforts Lo see that erime victims are oodified of, and accorded, the rights:
deseribed in subsection (a)” |
Sectinn 3771 (a) hsis all of the rights accorded to the victims,  These ri-gl1£5§
cover the cmtire criminal process from the investigative stage all the way to]
sentencing. Nowhere does the CVRA lmit o victim's rights to when a criminal case
is filed under seal. Nowhere does the CVRA state that victim's only have rights |
untd! after a criminal case is filed. If erime victim's protections do ot attach antil |
formal charges are filed, then crime victims are excluded from any role regarding
whether charges are filed or not and what those charges should be,  This flies in the
face of the spirt and language of the CVRA, |
F.  Plaintiffs® 2017 Civil Rights Case Represents a Maiter of Public|
Inferest Due to Bad Actors Conduct Negatively Impacting Untold

Thousands of Innocent and Unsospecting Amencan Consumers

According to the DOFs own press release regarding 088, Selakovie’s and |
Blackbum's massive transnational counterfeit goods scheme has  negatively
impacted untold thousands of innocent and unsuspecting American mnsumerﬁ;
stating in pad: |

U.S. Atormney Tammy Dickinson of the Western District of Missouri
announced today that a Seattle man becane the sixth defendamn convicted
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in federal court for his rple in one of the largest software piracy schemes
ever prosecoted by the ULS, Department of Justice.

“An vestigition that hopan in Kansas Clty, Mo, uncovered ane of the
largest software piracy schemes ever proseciied by the U5 Departiment
of Justice with tentacles reaching into citics across the United Sates and
overveas,” sakd LS, Attorney Dickinson, “lovestigators seized miore than
520 million in assets from conspiraiors who are estimated (o have sold ip
excess of 5100 million woith of iHeit, onashosized and counterfeit
saftware puoducts to thousands of oiding custamerns,  Software piracy is
signdficid econmmic crirae thar victimizes not only software developers
and manufacturers, bul unwitting consumcrs,”™

“Pirating  software, particalurly on this massive seule, damages the
Amuerican ceononty, hurls private businesses and harms the unsuspecting |
buyer,” said acting Special Agenl in Charge James Gibbons of US. | !
Imimigration  and  Customs  Enforcement’s  Homeland  Seeurity | !
Tovestigations  (ICE-HSD Chicago. “These plea agreements mark a
historic day for our HS! special agents, and o law enlorcement partners,
in ihe fight to stop the theft of intellectual propeny,”

Many of these defendants and their relajed entities had been sued civilly
for willful imdemark and copyright infringement by Microsoft and other
software developers. ...

The multimillion-doliar scheme, which involved co-conspirators operating
overseas in the People’s Republic of China, Singapore and Genpoany on
acrozs the United States, iiﬁzgaliy sold millions of dollus of Microsoft
Corporation and Adobe Systems e, ...

The conspivators distributed more than 170,000 product sctivation key
codes and many of these key codes were cach used wnd activated
MUITCTONS THmes. ...

The DBGI's press release can be viewed on the following website fink:

hetps: Awwwy, fustice, zov/opwiprioperation-sofiware-slashers-six -defendaus-plead-

guilty-100-million-sofiware-piracy-scheme

DOIs press release indicated O88 conspirmtors distribuied 170,000 units of |
licit Microsoft and Adobe product activation key-codes in furtherance of their|
unlawfisl software manufacturing, distibution, and sales scheme.

However, that number pales in comparison o the Plaintiff s presenting Court}

with wranscripts fromy civil court procecdings demonstrating Blackbumn  had
purchased over three hundred and scventy thousand (3700000 units of illicit)

versions of Adobe Sysiems software products unlawlully wiring over forty-cight)
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mikhion dollars (3438,000,000.00% in illegally obtained profiis 1o enlities operated and |
comtrofled by Selakovie, Gustave Escamila, et al. v, United States of America, TV |
20-191H) {DE-1 Exh. “Y").
Notwithstanding the Plainltff's presenting material evidenve o this Court|
demonstrating the bad actors tlegally benefitted Frony the unlasw il sales of over|
SHOD AIM in Greemway's retail product value withowt any compensalion o}
Cirgenway.
G, USAO-CDOC Attorneys” Multiple Instances of Misconduct |
Constitute Fraud on the Court |
USAO-CDHOC LLS. Attomeys” mistepresentations and bad faith misconduct |
indepeadently constitate frand on the cowrt under Rule ﬁﬂ[’_d.}f_:‘-_:)-l Bui even if the
Cowt were o0 conclude thet no diserete sequence of events was sufficient to|
constituie on iy own a fraed on the Court, the analysis most certainly would oot end |
there.  Frand on the count may also be found by assessing varous acts of?
mrisconduct that, when 1aken together over the entire course af litigation, rise to the !
level of a fraud vn the count. See United States v. Stonehill, 660 F.3d 415, 446-52]
(analyzing seven separale instances of litigation malfeasance in isolation to|
determine whether each of those instances constituted a {raud upon the cowrt, and
after answering that inguiry in the negative. analyzing whether the “allegations as a
whole” amounted o fraud on the cowrty: see alse Pumphrey v KW, Thompson Toof |
Co., 62 F3d 1128, 1133 (listing a series of steps undertaken by a Campany"si
gonteral counsel, which, taken together, constitoted fraud on the court).
As the Ninth Circuit recognized in Stonehill, a fraud on the court aceurs |

when the alleged conduct, considered ity {otality, “changes the story . . |
presenied to the district court,” or alematively, when that conduct “substantially |
underminefs] the judicial process by preventing the [court] from analyzing the-;

case,” 660 F.3d at 432, 454,
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Considered as a whole, USAQ-CDOC 115 Atornevs’ condoct not only |
meets the apphicable standards, but fur exceeds any evidentiary thieshold associated
with showing grave damage 10 the integrity of the judicial yystem. Indeed, beyond |
conmnitting o single aet of fraud on the courd, the USAOQ-CDOC ULS. Allorneys
here conceived of and engaged in a seres of inlereonnected acts — all deiven by o j
pesveried desire to win af any cost - that doonatically “chanped the story™ heard by |
this Cowrt and substantially wndermined the judivial process. |

Moregver, although hinding fraed upon the court most certainly does not |
cegiiire a showing of “knowing and intentional participation by counsel.”™ and can be
safisfied by a reckless disregard for the rruth, there can be no doubt that USAO-
CDOC UL, Auomeys’ engaged tn this misconduct intentionally.

While the governament could perhaps ry to chalk ap a single, ismlaﬁzdf
incident 1o an unintentional mistake, the broad and repetitive tapestry of misconduct
in this case, defies such descripiion,  The transgressions and instances of)
misconduct here are simply too sumercus. relale to numeroas cntical issues. and |
are so pervasive throughout the litigation (o have been the product of incompetence.
There is only one inescapable conclusion: UISAQ-CDOC US., Alomeys’
knowingly and willfully engaged n each of the acts described herein as paut of :1;
scheme to improperly influence the Court and wffeet the outcome of the litigation |
repeatedly,

USAO-CDOC WS, Atormeys did not stay “well within the males” in they
Plaintiffs” 2017 Civil Rishs Lowsuit,  See Unired States v. Maloney, 755 F.3d |
Hd, N6 (Oth Cir. 2014) (“The [government attormey's] job isn't just to win, but
to win fairly, staying well within the roles.™). Instead, they did whatever necessary, |
from filing two false sworn declarations under penalty of pernjury, concealed |
material critical facts, and submitted two false and nnﬂcriz—d!y misleading Hlings in

support of the motion to dismiss the 2007 Civil Rights Lawsait, in an ali-ouwt effort}
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to win. By engaging in this conduct, USAQ-CDOC UL S, Anorseys forget not only |
their obligations ax attorneys, but also wir obligation as representatives of 2
sovepsignty whose “interest in a ., . [case} is not that it shall win a case, b that|
justice shall be done”  See Berger v. United Stafes, 295 U.S. 78, 88 (19353, |
USAGQ-CDOC LS, Anomevs—shielded by the high level of trust our system of |
justice naturaily places in them as represeniatives of the United States- - pursued
their goal at the expense of justice.

Thus, ithe pervasive and coorbinated misconduct of USAQ-CDGC US
Attorneys, whether viewed in isolated parts or as a whole, reflects “an effort by the
government to prevent the judicial process from functioning ‘in the usual manner,™
and that “involved perjury or nondisclosure | | so fundamental that it undermined |
the workings of the adversary process itsell” Stonehill, 660 F.3d al 445,
VIL CONCLUSION

For all of the reasons staled sbove, Plamtifls respectfolly reguest the |
Judgment of dismissal with prejudice entered in this action on April 4, 2(HE be set
aside pursuani W Rule 60{d}(3).
DATED: October 18, 2021 LAW OFFICE OF MAINAK D'ATTARAY

__/s/Mainak I Ataray
Mainak ' Avaray
Atiornevs for Flaintifis

6l
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DECLARATION OF MAINAK DPATTARAY

i Manak D' Attiray, declaye;

i. b am an atterey duly licensed o practice before the Uniied State:
Bistrict Count for the Contrad District of Caldomia, the principal of the Law Office
of Maisak D’ Attaray, and the counsel of record for plainiiffs Gustave Escamilla |
amt Greenway Nutrients i the above entited action. The following i3 based on my
persenal knowdedge.  {F called o testify 1o the following, 1 could and would do s
compelently. |

2. Purswant (o Local Rule 7-3, 1 n(t.empmﬁ several times o meei and
canfer with opposing counse} form the United States Atomey’s Office for the |

Central District of Califomia with no success. On September 21, 2021, [ sent an |

email 10 U8, Attorney Grace Park &t poice gk @usdal 2oy 10 meel and confer as
required under the local rules. A true copy of which is attached here as Exhibit A, |
She did not respond. So 1 sent another email on Ocober 4, 2021 reminding her that
her office had not responded 10 my email. A true copy of the October 4, 2021 email
15 attached here as Exhibit B,

3. Ma Park responded that same day (it someone from her office would
reach out 1o me, A tme copy of that email is attached here s Exhibit C. On |
Qctober 5, 2021, Ms. Park followed up whether 1 had heard from anyone in her |
office; | had not. A true copy of ber October 3, 2021 email ts attechied here as |
Exhibit .

4. To date, no ope from the U8, Attorney’s office has phoned my office
o discuss this case or our motion. We have atlempted all reasonabie means to meet |
and confer with the LS. Aunrney’s office and no one has picked up the phone |
meet and confer with my oflice. |

5. Thus, we arc filing our motion without having heard back from the |
LS, Altorney s office on their substantive positions on this metion,

T declare the above is true under the penalty of perjury under the laws of the

6]
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1] Umnited States of Americn; executed this 18th day of October 2021 at Long Beach,

Tomt

(alifornii,

)

4 5 Mabnak D Aktaray

T s L T et e T i, S A S S o GRS R e T

5 Mamak D" Anaray

s
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14
19

20
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Meinak DUAltaray cmdattarsy@datiarayaw.coms

MEET AND CONFER: Motion to Set Aside Judgment based on FRCP 60{d}3} |
Escamilla v. Dept. Homeland Sec., et al.
1 MesEEge

Mainak D*Attaray <mdaitarayfBdaitazaylaw.com> Tue, Sep 21, 2021 at 514 AM

Tar "Fark, Geacs (USATALY «Grace Parkgiusdoy oovs
Co: Matanie Sitnon smsimongdalinesdow com:>

{hear Bis. Park,

Thiz is our altempt o mast snd conter, purseant 1o Logal Rulbe 7.3, prog to refifing oue mation bo set aside judgmendt based
on FRCOF B3&d)(3). Chur basis for brngieg the miclien s obvously stated @ our maotion,which we fled bl was stricken by
Jeedepr Werighit foe falling o comply with Local Rule T3,

Flease Jet me know if yos have tme 1o meet and confer this aflerncan of toawrow; ar IF vou deem this sutficient ghean the
po=Eiticn we have tshan in our motion sbout the conduct of yoar office,

Very fruly vours,
Muinak IXallarsy, Ezq.

d'attaraviaw } bawr office of mainak daitaray

3780 Kiroy Alrpert Way, Suite 200
Long Beach, Calfornia BOE0E
Ofce: (562} 256-F138

Los Angefes Office (Mailing Address]
W2G2Z Foothili Bowuvard

Loke View Terace, California 91242
Office: (B18) 2734723

medmitne e Elaliara ke oo

Ddrect:  {324) 703-1LA0W4 {5204]
Fax,  {BE5)} OG- LAWY (5294]
Mobde: (310)497-2216

MEFFSEE  FRe ContEnIE 64 Thit ApiiafEe ang/ 04 fI4 RICBEhAEATE SASy B e poatecied by iw By IBe 2RIornmey-clienT goivilage, 1R
FEIGeBey Woik pradi=cl BOstrine Gr GTher privileges ¥ you Ire hol The iRbeaded recipient of ol mecsspe. pleate lgroary &

capy te tur seater sad deiote the mestapge and i1s attachmants drom your compret. Thank you.

WiSpa:imal et oMl U TR e biedk sTLES Vil R s Bra i S Derrt i e i AT ETED LT AT S8 28 2 AT R T Sty -aiTe i SLELAELEDGY ... 1N
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#Asingk D Atterny omdattarsy@elsitaraylawcoms

Re: (EXTERNAL] MEET AND CONFER: Motion to Set Aside Judgmeant bhased on
FRCP 60{d)(3) | Escamilla v. Dept. Homeland Sec., et al.
3 MassanE

?ﬁainaié‘ittaﬁ;y =mdatarayidatiareylaw eom> hepew, Crod 48, 2021 it 808 AM
Yo Pask, G fUSACACY =Grame Parkfbusdor guvs

O Mitane Birnon 2meimondatorayiaw con>

Tenr My, Park,

It has been twe weeks and your office hes not sesponged i my amail of easind my office to mest and confer. Please
roiz, if | do rof hesr fram you by chse of business today, we wil fde cer motion and give 2 declaration of aur attemspis to
comply with the meet and onnfes reguirernanst,

Wery {raly yours,
btainak PABaray, Esq,

dratraraviaw f taw office of matnek dTatlaray
Long Beach Offfce (fain Address)

3780 Kiroy Akport Way, Sulte 200

{.ong Heach, Cabfomia S6804

Office: {5G2) 256-T038

£ 3 65 Ofick (Mating Address]
11262 Foothilt Bowevard

Lake View Termesz, Califorréa 91342
Officer  {(§38) 2734728
mclattnrsyil-daltaraytaw com

Threct (423) TOBLAWS [5204]

Fax, (850} 705-LAWA [5204)
hbobider (310) 4872218

HeriiE: The contents af thit enessage andfor ibs aiezchments msy e protecied by faw by the aticrney céien? privilege. the
altorrey work product deitoing or 2fher privileges, ¥ you are act the intended recipicnt of thizs message. plerze formard 3

copy te kb senter and delete the message zad s atiathments from your compitar Thamk vau.

On Tua; Sep 24, 2021 a1 7:12 Ak4 Park, Gmce (USACAC) =0race Parkdlusdal gov> wiole:

¢ Ciesal merning Me D Anary,

Theank you for yoor cooaal, § will pior be able un mreet wmd conier iy or omorrow as 1 uw pregiamng for
takssyr mwdiea] dewe, beonld proatly appreeian i you eould give aus office o fow diys 20 3scersang et siep
snbe ooy away

- v 1 eneantime, 1 gremtdy appreciaie your extending this courtesy, Wi will ger back 1o youe shordy,
Tt el ghogie Lomitaat W IR e di Seaf e BB St athssm bt B e ol n el -0 B AT Z 2R Y PR BSA DI MO TR TConis - 2 DR BOGA 201 B30 173
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EChieoers,

¢

DEirarz W Park, Asseanl Diiaed Seans ASeneney

S iemzed mrmten St CBee, Venveal DIeinicg ot Lab6oenia

DR N B Areeedon Bigodt, Buate TRES, B Ansedes, £00 BRIDE

CHNERM AL

: From: ¥alsak ﬂAttarczy okl ATl aray e oo™

| 3enl; Tuesday, Jeplember 21 3[?31 515 Ak

o Park, Giace (USACET) =55 VRS e e

» Cer Balanke Simon sasiinasiBeiaiiacsine oome

- Subject: EXTERNAL] MEET AND CONFER- Motion o Set Aside Judgment based on FRUP B0{d)(3) | Essamilia
* Dept. Homeland Sec., ¢ al,

Dear Ms. Park,

Theis i casr attemst i meel and confer. purseant to Locs] Rule T-3, prior bo refiling our molion ko set aside judament
besed on FROP BXdX3). Our basis for bringing the motion |s obviously stated i cur mobion, which we filed it was
shricken by Judgs Weight for falling 10 comply with Local Fuie 7-3.

P ad e KAow i yoo haws Lme fo mest snd confer this aRemcon of lofraaw o if you desm this sulficseed gvan
. the posiion we have Laken & our mobion sbout the conduet of your office.

Wery ruly faurs,

! Mainak rABasy, B,

Fattara '-,i S lgw office of mamak dsttarsy
. bony Beach Office (Main Addross)

| 3764 Kivay Alrport Way, Suile 200

 Lony Beach, Caltfomia SH506

Offica: (562) 256-7038

HI267 Foolhilf Bowevard
Lake View Terrace, Caldernky 91342
Cifiea; (818) 203-4724

E

g Al st SO U PR G BT A R RS ik e gl B S B periatiig s et -a W S RSN T ASE SR FB RN VR TRAM G- AT B33 8G

273
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rretntiarey Fsdotansans cam

L Diegt {474) TORLAWS {5204)

Faw (BS5) TOB-LAWY (5204)

BMobite: (3107407.2218

; BOTHCE S FHe sonfeals of [his ntessage andfur ile stlathiments may be prateelied by baw by tha shisrpey.clienl

P priviigge, the stlamey wark prodisct dostring or athey privileges B yod a8 ot e nlendad reainient of this

. message. plaase Tofdwafg & SOy I35 By sendoes and dodate thea raesside and ils alkachmenls Sam yobf coinputar

| Tl o

NEDy IR giogie torifnedAd TR IS5 ed 4 e BB v B as e e B gl i el R AR 2EAE  TA SR FI FOAD T F L i SN A BIGI201838 . . 30
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Wainak D-Attarsy smdattarsyibdattaraylawconi=

RE; [EXTERNAL] MEET AND CONFER: Motion to Set Aside Judgment based on
FRCP 60{d}{3) | Escamiila v. Dept. Homseland Sec., et al.

i MESER G

Paa'k Grac:e {US;&E.&C] -‘G*ams E’arhfu Lrﬁdﬁj gmfﬂ- bdom, Gol 4, 2021 al 316 AM
o Mainak D' Nitaray cedaitarayfantinryiay coms

Ce Melsni Soon <igimengdntarsay.coms “Osinall, Jagane WUSHMIAGY <Joanan Zsinoii@disds] guae. "Culf, Ress
AUSACACY “Rons CuflEisaa) gove

Afr Y Ay

My agalogies 1 foowerded vour eival micenafy For reassiermont o Behoof the fact that T am cumsently vm

. g (2 e b ) e s ) - A B .
meticad feave and will be on mediesd Feave ot Owtobes 25, 3021 Reviewssy, smy Bl o appears e the ol
gt seelt dn oy ovsrhox,

Please conuct my suporvisons, Ross Caoff, ross.cutfusdel goy, o leanie Clsinestl,
;t’:"ﬁﬂﬂ&.{;%ﬁﬂff(@i} dob oo, fir sssistanee, You shunbd also recetve an atoereply el with Ress Coft's
afor s,

Tl

Cerure ¥, Park, Aovogant Linkal Snates Agosaey

Utitesl S1arcs Adeerneiy’s C0fiee, Conteal Disenes of Calbifomes

B00 M. Lo Angetes Bhel, Bufle THE. Log Angeles, 06 &00TE

FAEMERAE  racs Padkiuetds goy

From: Moinak DUARaray <rsdallaeySidutiarmima oot

Zont: Monday, Oclober 4, 2021 901 Akt

To: Park, Grace (USACAC) =GPa i g ovs

Co: Melanis Simon <muannonydaliss ayiad oomis

Subjscl: Re: IEXTERMNAL] MEET AND CONFER: #otion 15 Sot Aside Judgmenl Based on FRCP 80(d)3) | Escamilla v
Dept. Hometand Sac., at 2l

Taear Ms. Pagk,

It bwas been two weeks and your office hat not isspondiad fo ey amail of calied my office to mast and confer. Pleass
rote, if | do not hear fom you by closa of bualness today, we wall fle our motios and give a declasation of eur aflampls in
corriply wath the mest and conter Fequiremeed.

Y Pratnd b SOPUTRRIAT VI v 550 T @Bl e plB ohat che A pemriiiad r Prel -5 SR ETE0 TAMERII DA S Flans g R AM T 1 2T0EEE40... I
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Yery fraly yaurs, :

Shairsak Y Atiacay, B,

ﬁ beew piflos OF padnak Gattaray

ATRO Moy bl Wiy, St 504

)

[:

Long Berch, Colioine

CHfiee 41} A58 FORB

YIRGE Poathill Baddeyas

Laka Wisw Termcs, Doliformea 21543

Office: (B} 2734729

ardetarzyed@datiaraylaw com :
Ditect: {424) 703-LAWS {5294}
Fax:  {B55) FOE-LAVYS [5Z284] |
fbobite: {3107 457-2216

METsnEy The conleale of thizs messsge and/for iy sitachenenis muy be protacisd by law by The adinrnay-clienl
previiEge, e FHGifey Wark prodpet $oLltne ar other D!'I’-VH.EQ!‘EB}.. If yon afg et he '.ll?‘ish_i'ﬂ:l'ﬁlﬂiﬁ recipieni 6] this
messugy, plesss fofwerd o copy i the sondes and delvle the meassge and s stlashmeals 9om your compLier.

Thank yuu.

On Tue, Sep 21, 2027 at 7:12 A Park, Grace (USACAC) « Drovs FarkgBusdeg o wiota:

b Cionad mworamne Mr. D Aume,

- Ul o Fow yoros cencd. 8 will oo Jae alshe 2o mices el cosntoe waduy on sormoreowr ax T am proguneg for
L niking madical feinie, T woakd greatly apprediate i3 jou ooudd gove uur office 1 few days o ascertain mext
o osteps while | am awae

"l the meannme, | grostly spprcciste your extemding thiz courtesy, Wi will et back 1o vou shortly

i

HERrsAaE rde Soi imate N TR 55 cud D Rntws B R arehe BRS peviil g e ) IR A 22AF I I TA GRAT IR TR T Mg THIM TIITGREG340.. M
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sl a7 Cv-DEFAR IR TSRS 1 Ea0 aely gﬁh @%WE&&MEW&& o PamgerdBe FifkSat o,
4 by,
Crrave 7 Pk, Asssatant Uiased Stares Safoenoy
- Ltoad Seatiy Ao v O3, Connoat Disioee ol Csbiforu

SEY M L Anigetes Sireel, Sl F9I5 Yos M A A B

ol BTN e S5 B SFINS LRI HEwE A

. From: Maingk DPataray <mdettarydgitatiaravlam monis
| Bonb Tuesday, Seplember 21, 2&.-1’1 5 15 ﬁ.PA

| Tot Park, Grace [USACAL) =GP =
i G ffplanie Simen <onsimenelainre, a‘,-fs:\cfsmb

i Subject: [EXTERNAL) MEET AND CONFER: &dotion to Sat Aside Judgment based on FRCE §0{c)(3) | Ezcamifia v,
i Depl. Hoeanelend Sed., et ad.

Bear s, Pak,

This i3 our atterngt 10 mast and coafer, purstani 1o Local Rule 7-3, prior to refiing our melion o et asids fudgment
bazed on FRGP BO(DR3). Oar basis for brlaging the matian is nimgrr.-;ty siated in aus mobior which we filed but was
stricken by Judge Wright for fafling o comply with Lacal Rude 7.3,

Please 182 me know # you have Bme o meet and confer this affsmoon or iomorrow; or it you deam this sufficient given

the poskicn we have takers i allr molon alxst the eondust of your gifica,
Yery insly yours,

| Kainak D'Allaray, Esq.

,}

;

L G e el
d ariagay boaw ! bav office of mainak Hattaray

AFAG Fll?:«::'f Akl Waw Badls 206
Lotk Bimnh, {aldeenis RS0G5

Cifice:  (DBY) 256-7038

Los Aageles Office (#ailing Address)
1357 Foothill Bouievand
ke Whew Toutsce, Saldomis 91342

L Ciffie: (R1A) 2734723

. mdatlarasiideenlay.com

MRS ST SOt AeMia el R e RSt RER virw e gt S cop eSS S g Al B e 0T AR F T ST A ETAZI IO FOnep PR IAT F1IT08SE40.. . 34
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v sgflane @ 7-ov-DRESe BENAS AR tﬁmﬂz%wmﬂmmﬁaqw%ﬁ F e BAGRIE: ulghdot v
. Diract: 424) TO3-LAWY [5224)
Fax:  {655) TOG-LANS [5204]

C Blobie: (310 4072216

R TREES The sontenia of this messague ik Hs allschmenis sy be pretecied by law by o pligrney-chisal
peliilupe, tHe attorney work product docdsine o) cther pelyviloges. H you are nal the satgeided resipient of iz
mesnage, plesre GRard 8 gogy 9 e sonder and defele 1ha meossags g Ha Skachmaends S0E6 ot Sompuler.
D Tirank you.
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